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Thus far  the chief purpose of our  mi l i tary establ ishment 
has been to win wars. From now on i ts chief purpose 
must be to aver t them. 

Bernard Brodie 
The Absolute Weapon: Atomic Power and Wor ld Order  

1946

Sixty years ago, the st rategic analyst  Bernard Brodie took 
ser ious stock of the mil i tary threats and missions in a wor ld 
with atomic bombs. Brodie recognized that  this new class of 
weapons would cause intolerable dest ruct ion, and therefore that  
the United States could no longer  afford to wait  for  an enemy to 
st r ike fi rst . For  much of the half century that  fol lowed, the 
United States and i ts al l ies rel ied on deter rence and when 
necessary l imited confl icts to aver t  st r ikes such as the at tack on 
Pear l  Harbor  that  had brought  the United States reluctant ly 
into the Second Wor ld War. More recent ly, the nature of threats 
that  the United States and i ts al l ies face has changed; now, 
enemies who cannot  be deter red are seeking to possess weapons 
of mass dest ruct ion. While the prospect  of non-state messianic 
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actors obtaining these weapons dramat ical ly expands the range 
of catast rophic threats, the means the mil i tary establ ishment  
has to aver t  wars has not  grown accordingly. 

Because the internat ional secur i ty system is premised on 
exceedingly st rong not ions of nat ional sovereignty, the United 
States may not  seize a shipload of nuclear  weapons moving from 
Nor th Korea to I ran for  ul t imate use by ter ror ists. Russia may 
not  force the landing of an airplane carrying anthrax from the 
Sudan to Chechnya unt i l  that  craft  enters Russian airspace. In 
other  words, ter ror ists, revolut ionar ies, and rogue states are 
vir tual ly free to ship weapons of mass dest ruct ion (WMD) as 
they wish. Without  some significant  changes to the system, the 
use of WMD against  civi l ians seems al l  but  inevitable. 

This Ar t icle addresses one significant  under taking that  
seeks to change the system by enabl ing concerned states to 
interdict  internat ional t rade in weapons of mass dest ruct ion. As 
such, the Prol i ferat ion Secur i ty Ini t iat ive (PSI  or  the Ini t iat ive) 
not  only addresses one of the most  urgent  threats to peace and 
secur i ty that  the wor ld has ever  witnessed, but  i t  does so in an 
innovat ive way that  has the potent ial  to change the basic 
paradigm of peace and secur i ty by legit imizing the propor t ional 
and discr iminat ing use of force to prevent  a great  harm. 

This Ar t icle proceeds in seven Par ts. Par t  I  int roduces the 
Ini t iat ive and discusses some of the legal, pol i t ical  and st rategic 
issues i t  raises. A more detai led legal analysis fol lows in Par t  VI  
but  only after  some analysis of the pol i t ical  and st rategic issues 
that  dr ive the Ini t iat ive. Par t  I I  discusses the threats that  the 
prol i ferat ion of weapons of mass dest ruct ion pose and the ways 
that  the Ini t iat ive seeks to address them. Precisely because the 
PSI  is “an act ivi ty not  an organizat ion” i ts st ructure and 
act ivi t ies have not  been ar t iculated with much detai l . The PSI ’s 
founding document  is a Statement  of Interdict ion Pr inciples 
reproduced in the appendix to this Ar t icle. Par t  I I I  presents 
those few operat ional detai ls that  are publ icly avai lable. 
L ikewise, the PSI ’s amorphous st ructure leaves considerable 
ambiguity about  what  i t  means to par t icipate in the Ini t iat ive. 
Par t  IV addresses what  is entai led in joining the PSI . Par t  of the 
Ini t iat ive’s br i l l iance l ies in i ts flexibi l i ty, but  this design 
element  makes i t  di fficul t  to ident i fy who is par t icipat ing and at  
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what  level. I t  also leaves open quest ions about  whom the 
Ini t iat ive targets. To date, the Ini t iat ive has focused on 
operat ions to interdict  the flow of weapons at  sea, a prospect  
that  raises significant  legal concerns because a theoret ical 
interdict ion might  cont ravene the st rong t radit ion of freedom of 
the seas. As noted above, Par t  V examines the legal framework 
in which the PSI  operates: the exist ing and potent ial  legal 
arguments that  would or  would not  permit  interdict ion 
shipments of WMDs. Par t  VI  picks up the thread by examining 
the effor ts to deal with these legal issues through the essent ial ly 
pol i t ical  act ions of the United Nat ions Secur i ty Counci l . Final ly 
Par t  VI I  draws some conclusions and makes a few concrete 
recommendat ions about  how to bui ld suppor t  and improve the 
fi t  between the PSI  and i ts cr i t ical  mission. 

I . INTRODUCTION: THE PROLIFERATION SECURITY INITIATIVE
AND ITS OBJECTIVES

The Prol i ferat ion Secur i ty I ni t iat ive is a mult i lateral 
ini t iat ive intended to prevent  the prol i ferat ion of Weapons of 
Mass Dest ruct ion (WMD) and the mater ials used to const ruct  
them.1 “The goal of the PSI  is to create a more dynamic, creat ive, 
and proact ive approach to prevent ing prol i ferat ion t ransfers to 
or  from nat ion states and non-state actors of prol i ferat ion 
concern.”2 To accomplish this object ive, the PSI  establ ishes l inks 
to faci l i tate informat ion shar ing between count r ies.3 The 
Ini t iat ive organizes mult inat ional exercises to t rain for  the 
interdict ion of these weapons on the high seas or  the airspace 
above them. The PSI ’s act ivi t ies are intended most ly to enable 
i ts suppor ters to ident i fy cross-border  t rafficking in WMD and to 
halt  i t . I t  expl ici t ly contemplates boarding ships and, i f 

1. U.S. DEP’T OF STATE, I NT’L I NFO. PROGRAMS, THE PROLIFERATION SECURITY

I NITIATIVE (June 2004), avai lable at ht tp://usinfo.state.gov/products/pubs/prol i ferat ion
[hereinafter  U.S. DEP’T OF STATE, I NT’L I NFO. PROGRAMS].

2. Id. In September 2003, eleven “countr ies agreed to and publ ished the 
Prol i ferat ion Secur i ty Ini t iat ive Statement  of Interdict ion Pr inciples. These ident i fy 
specific steps for  effect ively interdict ing weapons of mass dest ruct ion shipments and 
prevent ing prol i ferat ion faci l i tators from engaging in this deadly t rade. Par t icipat ion is 
voluntary. Id.

3. Id.
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necessary, using armed forces to seize weapons and the 
mater ials used to make them.4 I ts Statement  of Interdict ion 
Pr inciples also includes under takings by i ts par t icipants to 
board and search vessels reasonably suspected of t ranspor t ing 
WMD, including their  del ivery systems, and to refrain from 
t ranspor t ing WMD themselves.5 I ts signator ies also under take 
to consider  providing consent  to boarding and searching vessels 
carrying their  flags.6 Subsequent  bi lateral  agreements have 
been signed to al low the United States to board ships bear ing 
flags of convenience under  cer tain circumstances.7

Since i ts incept ion, the Ini t iat ive’s effor ts have focused on 
halt ing the flow of WMD across the wor ld’s oceans. In the 
future, i ts act ivi t ies may extend to land-based interdict ions. 
Most  of the par t icipants in PSI  exercises l ike these are the naval 
and air  forces of the United States and the var ious regional 
powers that  would presumably under take any interdict ion in the 
future.

President  George W. Bush announced the Ini t iat ive in 
Krakow, Poland, on May 31, 2003.8 A few months later , eleven 
states signed a Statement of I nterdiction Pr inciples, a document  
ambit ious in scope but  providing very few detai ls.9 Since that  
t ime, the PSI  has gained widespread suppor t  from U.N. 
Secretary General Kofi  Annan and more than seventy states, 
including those t radit ional ly known as the “Great  Powers,” 
including Great  Br i tain, France, Russia, Germany, I taly, Japan, 

4. Id.
5. U.S. DEP’T OF STATE, THE PROLIFERATION SECURITY I NITIATIVE, STATEMENT OF 

I NTERDICTION PRINCIPLES (Sept . 4, 2003), avai lable at ht tp://usinfo.state.gov/products/pu
bs/prol i ferat ion#statement  [hereinafter  STATEMENT OF I NTERDICTION PRINCIPLES]. This 
mater ial  is reproduced in the appendix of this Ar t icle. 

6. Id.
7. See, e.g., John R. Bolton, Under  Secretary for  Arms Control and Internat ional 

Secur i ty, Remarks with H.E. Arnulfo Escalona, Minister  of Government  and Just ice of 
Panama: Signing of the U.S.-Panama Ship Boarding Agreement  to Suppor t  the 
Prol i ferat ion Secur i ty Ini t iat ive (PSI ) (May 12, 2004).  

8. George W. Bush, President  of the United States, Remarks by the President  to 
the People of Poland (May 31, 2003), avai lable at ht tp://www.whitehouse.gov/news/releas
es/2003/05/20030531-3.html.

9. See STATEMENT OF I NTERDICTION PRINCIPLES, supra note 5. 
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Turkey, and Spain.10 Unfor tunately, some states have not  
endorsed i t . This Ar t icle examines some of the reasons the 
Ini t iat ive has not  garnered universal suppor t  and proposes ways 
to achieve i t . 

The Ini t iat ive is both bold and t imely. I t  const i tutes one of 
the most  impor tant  posit ive recent  developments in the area of 
internat ional peace and secur i ty to date and may also add up to 
the most  excit ing change in the area of publ ic internat ional law. 
In par t icular , i t  may fundamental ly al ter  the t ransnat ional legal 
framework for  the use of force by states. As i t  gains acceptance, 
force may become a more ordinary tool for  ensur ing compliance 
with the dictates of internat ional secur i ty. By blur r ing the l ines 
between war  and peace, the PSI  permits the use of force to 
advance secur i ty object ives without  t r igger ing the rubr ic of war . 
And yet , despite the Ini t iat ive’s novelty and impor tance, i t  has 
at t racted remarkably l i t t le scholar ly or  pol icy-relevant  
at tent ion.11 Moreover , because the Ini t iat ive lacks a cent ral  
office, an internat ional secretar iat , an operat ional handbook, 
rules of engagement , and congressional author izat ion, i t  
remains somewhat  shrouded in mystery. 

While this novel I ni t iat ive is highly innovat ive in i ts 
conceptual izat ion, responding to one of the most  urgent  sets of 
problems society faces, the PSI  raises several significant  legal 

10. U.S. DEP’T OF STATE, FACT SHEET, PROLIFERATION SECURITY I NITIATIVE

FREQUENTLY ASKED QUESTIONS (FAQ) (2005), avai lable at ht tp://www.state.gov/t /isn/r ls/
fs/46839.htm; U.S. Strategy to Combat the Prol i feration of Weapons of Mass Destruction: 
Hear ing on Fiscal  2007: Emerging Threats Before the Subcomm. on Emerging Threats 
and Capabi l i ties of the S. Comm. on the Armed Servs., 109th Cong. (2006) (statement  of 
Rober t  G. Joseph, Under  Secretary of State for  Arms Control and Internat ional 
Secur i ty); Fabr ice Pothier , The Prol i feration Secur i ty Ini tiative: Towards A New Anti -
Prol i feration Consensus?, BASIC (BR. AM . SECURITY I NFO. COUNCIL) NOTES, Nov. 18, 
2004, avai lable at ht tp://www.basicint .org/pubs/Notes/BN041118.htm. 

11. The PSI  has been the subject  of almost  no in-depth repor t ing. The most  
at tent ion the Ini t iat ive has received from the media is in respect  to the nominat ion of i ts 
progenitor , then Under  Secretary of State for  Arms Control and Internat ional Secur i ty 
Affairs John Bolton, to serve as U.S. Ambassador  to the United Nat ions. In this respect , 
the PSI  has received scores of ment ions in the nat ional media but  l i t t le analysis. For  a 
bibl iography of the PSI  and U.N. Secur i ty Counci l  Resolut ion 1540, see Mark R. 
Shulman, Prol i ferat ion Secur i ty Ini t iat ive and U.N. Secur i ty Counci l  Resolut ion 1540 
(Oct . 2005) (unpubl ished bibl iography), ht tp://l ibrary.law.pace.edu/research/psi_
bibl iography.pdf.
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and pol icy issues in i ts implementat ion. The fact  that  i t  raises 
issues should not  be surpr ising. Significant  changes to 
internat ional norms have always faced obstacles; that  is the 
nature of complex systems. Histor ical examples abound. For  
instance, consensus was slow to form around such momentous 
issues as the out lawing of piracy, the slave t rade, and 
eventual ly, genocide. More recent ly, the internat ional 
community has been hesitant  to out law aviat ion piracy or  other  
acts of ter ror ism. And now the internat ional community is 
halt ing and unsure about  how to proceed in the face of nuclear  
prol i ferat ion. The PSI  is act ing as a catalyst  for  the development  
of a new norm that  al lows the use of force to interdict  the flow of 
WMD.

A defini t ive conclusion about  the legal status of the 
Ini t iat ive is elusive for  several reasons related to i ts lack of a 
discernable st ructure. Different  states have presented diverging 
views of the relevant  law that  governs the Ini t iat ive’s 
act ivi t ies.12 Also, because the PSI  seeks to address prol i ferat ion 
events as they ar ise, no one knows yet  what  act ions i ts members 
wi l l  take and, therefore, what  legal arguments wi l l  be required 
to suppor t  them. Final ly, the PSI  contains the seed of a new 
kind of law—a universal ban on the prol i ferat ion of WMD13—and
this law has yet  to be ful ly ar t iculated, let  alone tested. 

As the lead par t icipant , the United States’ legal posit ion is 
cr i t ical  and has been evolving since 2003. Then Undersecretary 
of State John R. Bolton defended the PSI ’s legal i ty at  the t ime 
based on the r ight  to col lect ive self-defense.14 This just i ficat ion 
proved to be overreaching. Other  PSI  core members fai led to  

12. See, e.g., Barry W. Coceano, The Prol i feration Secur i ty Ini tiative: Chal lenges 
and Perceptions, ATLANTIC COUNCIL OF THE U.S. (OCCASIONAL PAPER), 14–16 (2004), 
avai lable at ht tp://www.acus.org/docs/0405%20Prol i ferat ion_Secur i ty_Init iat ive_Challen
ges_Percept ions.pdf (discussing debates on the legal issues surrounding the Prol i ferat ion 
Secur i ty Ini t iat ive). 

13. STATEMENT OF I NTERDICTION PRINCIPLES supra note 5. 
14. John R. Bolton, Under  Sec’y for  Arms Cont rol and Int ’l  Sec., U.S. Dep’t  of State, 

Remarks to the Federal ist  Society: “Legit imacy” in Internat ional Affairs: The Amer ican 
Perspect ive in Theory and Operat ion (Nov. 13, 2003), avai lable at ht tp://www.state.gov/ 
t /us/rm/26143.htm.
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endorse i t , and Secretary Bolton subsequent ly dropped i t .15 More 
recent ly, the U.S. State Depar tment  has vaguely claimed PSI  
act ivi t ies wi l l  be consistent  with domest ic and internat ional 
legal frameworks, many of which in turn implement  exist ing 
nonprol i ferat ion st ructures.16 Whi le this claim is general ly 
accurate, i t  deserves detai led analysis and explanat ion to just i fy 
i t  in the face of cont rary claims and also to spel l  out  some of the 
oppor tunit ies that  widespread endorsement  of the PSI  opens. 
Going fur ther , this Ar t icle wi l l  also argue that  in order  to 
implement  the PSI , i ts suppor ters are al ter ing internat ional law 
in ways that  may increase the scope and relevance of regulat ion 
of the internat ional secur i ty regime. 

To meet  a global threat , the PSI  is ambit ious in i ts 
geographic scope. Traffic in WMD may or iginate almost  
anywhere and, in l ight  of the intent ion of some non-state actors 
to obtain them,17 they may be bound for  almost  anywhere. 
Countr ies of or igin could include Nor th Korea, I ran, China, 
Syr ia, Pakistan, I ndia, I srael, Vietnam, Sudan, Egypt , Yemen, 
Cuba, Russia, and almost  any of the other  former  Soviet  

15. See Jofi  Joseph, The Prol i feration Secur i ty Ini tiative: Can Interdiction Stop 
Prol i feration?, ARMS CONTROL  TODAY, June 1, 2004, avai lable at ht tp://www.armscont rol
.org/act /2004_06/Joseph.asp. On the other  hand, the PSI ’s defenders found author i ty in 
the U.N. Secur i ty Counci l  President ial  Statement  of January 1992, which stated that  
WMD prol i ferat ion is a threat  to internat ional peace and secur i ty and emphasized the 
need for  i ts prevent ion, and var ious pol i t ical statements or iginat ing in the United 
Nat ions and elsewhere. John Harr ington, Arms Control  and National  Secur i ty, 38 I NT’L
L. 391, 392 (2004). 

16. The Prol i feration Secur i ty Ini tiative (PSI ): A Record of Success (2005)
(test imony of Stephen G. Rademaker , Assistant  Sec’y of State for  Arms Control, Before 
the H. Int ’l  Relat ions Comm., Subcomm. on Int ’l  Terror ism and Nonprol i ferat ion),
ht tp://www.state.gov/t /ac/r ls/rm/47715.htm.

17. See Jon B. Wolfsthal, The Next Nuclear  Wave, FOREIGN AFF., Jan–Feb. 2005, 
avai lable at ht tp://www.foreignaffairs.org/20050101fareviewessay84114a/jon-
b%20wolfsthal/the-next -nuclear-wave.html (ci t ing GRAHAM ALLISON, NUCLEAR

TERRORISM : THE ULTIMATE PREVENTABLE CATASTROPHE Ch. 1 (2004) (providing a 
dist ressing l i tany of non-state actors seeking to acquire nuclear  weapons)). This l ist  
includes: Al Qaeda, i ts var ious related organizat ions and copycats operat ing around the 
wor ld; Jemaah I slamiyah (act ive in Southeast  Asia); Chechen nat ional ists; and 
Hezbol lah (act ive in Lebanon and throughout  the Middle East ). I d. The l ist  could also 
include Majl is-e-Amal and other  pro-Tal iban ant i-U.S. organizat ions operat ing in and 
around Pakistan, Afghanistan, and count less doomsday cults around the wor ld (similar  
to Aum Shinr ikyo or  the Branch Davidians). Others might  add Andean drug car tels. 
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republ ics. From there, the weapons could be t ransshipped 
anywhere on ear th before ar r iving at  their  ul t imate dest inat ion 
or  target . Therefore, the threat  is global. 

In the face of a global threat , who sets the st rategy? The PSI  
declarat ions to date leave ambiguous i ts decision-making 
apparatus. Who wi l l  decide when and how to act? What  role does 
the United States play? I s the decision-making process ent irely 
ad hoc? The Statement  of Interdict ion Pr inciples does not  
establ ish any detai led pol icies relat ing to the Ini t iat ive’s 
purpose, decision-making apparatus, targets, or  means.18 The 
Statement  of Pr inciples does elaborate somewhat  on the concept : 

“States or  non-state actors of prol i ferat ion concern” 
general ly refers to those count r ies or  ent i t ies that  the 
PSI  par t icipants involved establ ish should be subject  to 
interdict ion act ivi t ies because they are engaged in 
prol i ferat ion through: (1) effor ts to develop or  acquire 
chemical, biological, or  nuclear  weapons and associated 
del ivery systems; or  (2) t ransfers (ei ther  sel l ing, 
receiving, or  faci l i tat ing) of WMD, their  del ivery 
systems, or  related mater ials.19

This formal statement  begs more quest ions than i t  answers. I s 
there a l ist  of states or  non-state actors of concern? What  is 
required in order  to establ ish that  they should be subject  to 
interdict ion act ivi t ies? Are radioact ive mater ials that  could be 
used to create radiological devices (i .e. dir ty bombs) subject  to 
interdict ion? Why are some states permit ted to acquire WMD 
and t ransfer  them? Which states? 

Informal statements do provide addit ional insights into the 
Ini t iat ive’s object ives. I ts architect , John Bolton, has stated that  
the Ini t iat ive wi l l  not  target  states that  possess WMD 
“legit imately.”20 This statement  presupposes a legal conclusion 
about  legit imacy that  can only be vaguely drawn in the absence 
of establ ished rules. Presumably i t  means that  at  least  China, 
Russia, Great  Br i tain, and France wi l l  not  be subjected to the 

18. See id.
19. Id.
20. Wade Boese, The Prol i feration Secur i ty Ini tiative: An Interview wi th John 

Bol ton, ARMS CONTROL  TODAY, Dec. 2003, avai lable at ht tp://www.armscont rol.org/act /20
03_12/PSI .asp.



SHULMAN FINAL  5/8/2006 1:10 PM 

780 HOUSTON JOURNAL OF INTERNATIONAL LAW [Vol. 28:3

                                                          

I ni t iat ive’s interdict ion effor ts so long as they do not  expor t  
these weapons to rogue states or  non-state actors.21 As long-t ime 
declared nuclear  powers under  the terms of the Treaty on the 
Non-prol i ferat ion of Nuclear  Weapons (NPT) and each wielding 
a U.N. Secur i ty Counci l  veto, they appear  to be insulated from 
the reach of the PSI . 

Other  informal statements about  the PSI ’s object ives are 
less vague but  are self-cont radict ing. A Br i t ish government  
exper t  states that  the PSI  does 

not target any country or  countr ies in par ticular . 
Rather , the goal is to prevent  the development  or  
acquisi t ion of WMD by al l  non-state actors (such as 
ter ror ists) and states of concern, together  with those 
who supply such programmes through t rafficking in 
sensit ive mater ials, equipment  and technology—
whether  states, individuals, pr ivate companies or  other  
ent i t ies.22

The fact  that  there are some “states of concern” appears to 
bel ie the claim that  the PSI  does not  target  any count r ies in 
par t icular . The ambiguity and tension inherent  in that  
statement  are indicat ive of the fluidi ty of the Ini t iat ive. I t  does 
not  target  any specific count ry whi le at  the same t ime 

21. The July 2003 PSI  Meet ing in Br isbane cited Nor th Korea and I ran as two 
states of par t icular  concern. See Press Release, U.S. Dep’t  of State, Prol i ferat ion Secur i ty 
Ini t iat ive: Chairman’s Statement  at  the Second Meet ing (July 10, 2003),
ht tp://www.state.gov/t /isn/r ls/other /25377.htm [hereinafter  PSI  Chairman’s Statement ]; 
see also The Prol i feration Secur i ty Ini tiative: A Vision Becomes Real i ty (May 31, 2004) 
(remarks of John R. Bolton, Under  Sec’y for  Arms Control  and Int ’l  Sec., to the First  
Anniversary Meet ing of the Prol i ferat ion Secur i ty Ini t iat ive, ht tp://www.state.gov/t /us/ 
rm/33046.htm (ci t ing Nor th Korea, I ran and Syr ia as “states of prol i ferat ion concern”); 
Andrew Prosser  &  Herber t  Scovi l le, Jr ., The Prol i feration Secur i ty Ini tiative in 
Perspective, CTR. FOR DEF. I NFO., June 16, 2004, ht tp://www.cdi.org/pdfs/psi.pdf (ci t ing to 
S/23500, Jan. 31, 1992). For  the purposes of this Ar t icle, WMD wil l  include those 
mater ials targeted by the PSI  as components of WMD. Eventual ly, the dist inct ion may 
be enormous, but  those dist inct ions wi l l  only ar ise with specific si tuat ions. I t  is also 
wor th not ing that  the sources may not  be state actors, and that  even governments have 
elements that  may be capable of prol i ferat ion without  such acts being sanct ioned by 
state pol icy. 

22. Let ter  from Mat thew Hamlyn, Head, Par l iamentary Relat ions and Devolut ion 
Dep’t , Foreign and Commonwealth Office, to Commit tee Special ist  (July 5, 2004), 
ht tp://www.publ icat ions.par l iament .uk/pa/cm200304/cmselect /cmfaff/441/441we27.htm
(emphasis added). 
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prevent ing prol i ferat ion to or  from states of concern. I t  is this 
sor t  of ambiguity—and the apparent  discret ion i t  permits—that  
causes some commentators to quest ion whether  the PSI  
conforms to the rule of law.23 Vague pol icy statements about  
states of concern, however , are not  the same thing as acts of 
violence, and the PSI ’s legit imacy cannot  be prejudged on the 
basis of these statements alone. Ult imately, the act ions on the 
behalf of the PSI  and the law that  governs those act ions wi l l  
determine the Ini t iat ive’s legit imacy. The outcomes wi l l  
i l luminate i ts wisdom. 

L ikewise, i t  remains unclear  how the PSI ’s par t icipants wi l l  
act  i f faced with informat ion indicat ing that  a shipment  of WMD 
or iginated in a state that  is neither  a par ty to the NPT, a long-
standing nuclear  power  (I srael), nor  a power ful  state with 
considerable internat ional leverage such as India or  Pakistan.24

Given Pakistan’s recent  history and i ts apparent  inabi l i ty or  
unwil l ingness to halt  the expor t  of WMD, claims that  i t  wi l l  get  
a free pass seem premature.25 But  as prol i ferat ion exper t  David 
Albr ight  notes, “This is the age-old problem with Pakistan and 
the U.S. Other  pr ior i t ies always t rump the United States from 
coming down hard on Pakistan’s nuclear  prol i ferat ion. And i t  

23. Samuel E. Logan, The Prol i feration Secur i ty Ini tiative: Navigating the Legal  
Chal lenges, 14 J. TRANSNAT’L L. &  POL ’Y 253, 256-63 (2005); see also Ian Patr ick Barry,
The Right of Visi t, Search and Seizure of Foreign Flagged Vessels on the High Seas 
Pursuant to Customary International  Law: A Defense of the Prol i feration Secur i ty 
Ini tiative, 33 HOFSTRA L. REV. 299, 301 (2004); Daniel H. Joyner , The Prol i feration 
Secur i ty Ini tiative: Nonprol i feration, Counterprol i feration, and International  Law, 30 
YALE J. I NT’L L. 507 (2005). 

24. Unt i l  Nor th Korea’s unprecedented announcement  of i ts intent ion to withdraw 
in 2003, India, Pakistan and I srael were the only major  states not  par ty to the NPT. 
Devon Chaffee, Nor th Korea’s Wi thdrawal  from Nonprol i feration Treaty Official ,
WAGINGPEACE.ORG, Apr . 10, 2003, ht tp://www.wagingpeace.org/ar t icles/2003/04/10_chaff
ee_korea-npt .htm. Al l  state par t ies are required to permit  inspectors to ensure their  
nuclear  mater ials are not  diver ted to i l legal weapons programs. U.S. Statement at the 
2005 Nuclear  Non-Prol i feration Treaty Review Conference (2005) (remarks of Stephen G. 
Rademaker , Assistant  Sec’y of State for  Arms Control), ht tp://www.state.gov/t /ac/r ls/rm/ 
45518.htm.

25. See Prosser  &  Scovi l le, supra note 21, at  6. Pakistan’s par t icipat ion is 
impor tant . I f President  Pervez Musharraf bel ieves that  signing the PSI  would be 
domest ical ly unpopular , he could sign i t  clandest inely. There is no reason that  the 
par t ies to the PSI  must  each sign a publ ic declarat ion. In fact , pr ivate deals may make 
sense and would be ent irely legit imate—at least  under  internat ional law.
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goes back 15 to 20 years.”26 L ikewise, prol i ferat ion exper t  Gary 
Milhol l in notes “i t  seems bizar re that  we are let t ing the 
Pakistanis get  away with nuclear  smuggl ing because we think 
they’l l  help fight  ter ror ism.”27 However , the best  evidence 
publ icly avai lable suggests that  I ndia, Pakistan, and I srael wi l l  
not  be targeted—at least  for  now.28

The case of Pakistan i l lust rates the PSI ’s potent ial  for  
changing the use of force paradigm to achieve internat ional 
peace and secur i ty. Clear ly, from a counter -prol i ferat ion 
perspect ive, the PSI  should not  grant  Pakistan a free r ide. Other  
impor tant  considerat ions ar ise, however , because of Pakistan’s 
role as a cr i t ical  al ly in the st ruggle against  ter ror ism.29 One of 
the PSI ’s greatest  st rengths is the flexibi l i ty i t  offers. The 
t radit ional internat ional secur i ty order  viewed the wor ld as 
governed by ful ly sovereign states with a small  number  of states 
whose sovereignty is temporar i ly impaired—either  because they 
are “fai led” states, cl ient  states, or  those subject  to U.N. 
sanct ions. Tradit ional ly internat ional law does not  offer  much 
suppor t  to those seeking to discr iminate between the r ights of 
di fferent  states based on an interpretat ion of their  so-cal led 
legit imacy. I nstead i t  t reats the legit imacy and sovereignty of al l  
states with equal dignity except  in those few instances in which 
states violate obl igat ions that  are ei ther  self-imposed by custom 
or  t reaty, or  imposed upon them by the U.N. Secur i ty Counci l . 
I n cont rast , the PSI  impl ies a less r igid concept  of sovereign 
autonomy in which a state no longer  has complete freedom to 
engage in reckless act ivi t ies that  endanger  another ’s secur i ty. 
The PSI  must  prevent  weak states from t rafficking in WMD 
without  fur ther  undermining their  capacity to govern 
themselves. The United States can neither  afford to ignore 

26. Josh Meyer , I l legal  Nuclear  Deals Al leged, L .A. TIMES, Mar . 26, 2005, at  A8. 
27. Id.
28. See Wade Boese, Research Dir ., Arms Cont rol Ass’n, Presentat ion to the 

Inst i tute of Nuclear  Mater ials Management  Panel Discussion: Impl icat ions of U.N. 
Secur i ty Counci l  Resolut ion 1540 (Mar . 15, 2005), ht tp://www.armscontrol.org/events/200
50315_1540.asp (ci t ing speaker ’s recent  interview with John Bolton). 

29. See, e.g., Press Release, White House Office of the Press Sec’y, President  Bush 
and President  Musharraf of Pakistan Discuss St rengthened Relat ionship (Mar . 4, 2006), 
ht tp://www.whitehouse.gov/news/releases/2006/03/20060304-2.html.
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Pakistan’s prol i ferat ion nor  to destabi l ize or  al ienate i ts 
government .

Eventual ly the PSI  must  develop enough suppor t  that  i t  can 
halt  prol i ferat ion from al l  count r ies, including power ful  ones or  
those that  have special  influence as al l ies in the global st ruggle 
against  ter ror ism. Grant ing free passes to oneself or  one’s 
fr iends runs cont rary to the basic pr inciples of the rule of law. I t  
sets the grantor  and the grantee above the law. The rule of law 
is premised upon the not ion that  no one is above i t , and for  the 
PSI  to suppor t  a t ransnat ional order  based on this pr inciple, i t  
should do everything feasible to abide by the rule of law i tself. 
On the other  hand, i t  may take years for  suppor ters of the PSI  to 
establ ish the legal capacity to target  impor tant  count r ies that  
prol i ferate. In the meant ime, an excess of sol ici tousness for  the 
most  robust  interpretat ions of the rule of law should not  be 
permit ted to cr ipple the ent ire effor t . This Ar t icle proposes that  
the best  course is to embrace the object ives of the PSI  and st r ive 
to st rengthen i t  as an impor tant  counter -prol i ferat ion tool. 

A. A New Form of Mul ti lateral ism 

The Ini t iat ive offers a new model for  mult i lateral  
cooperat ion that  avoids cumbersome t reaty apparatus. The 
postwar  system of internat ional peace and secur i ty is framed in 
great  par t  by such t reat ies. From the beginning, the president ial  
administ rat ion of George W. Bush has been notor iously 
unfr iendly to t radit ional mult i lateral convent ions. Pr ior  to 
September  11, 2001, the Bush Administ rat ion abandoned 
negot iat ions on START I I ,30 decided not  to rat i fy the 
Comprehensive Test  Ban Treaty,31 and soon thereafter  withdrew 
the United States from the Ant i-Bal l ist ic Missi le Treaty.32 I t  
stal led effor ts to improve the Biological Weapons Convent ion 

30. Michael R. Gordon &  David E. Sanger , To Sway Russia, Bush Wi l l  Propose 
Cuts to Nuclear  Arsenal , N.Y. TIMES, Nov. 2, 2001, at  A6 (not ing that  Star t  I I  had st i l l  
not  taken effect ). 

31. Tom Shanker  &  David E. Sanger , Whi te House Wants to Bury Pact Banning 
Tests of Nuclear  Arms, N.Y. TIMES, Jul. 7, 2001, at  A1. 

32. Press Release, White House Office of the Press Sec’y, ABM Treaty Fact  Sheet : 
Announcement  of Withdrawal from the ABM Treaty (Dec. 13, 2001), 
ht tp://www.whitehouse.gov/news/releases/2001/12/20011213-2.html.
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regime.33 I t  fai led to encourage rat i ficat ion of the U.N. 
Convent ion on the Law of the Sea despite st rong suppor t  in 
Congress, the Depar tment  of State, and the Depar tment  of 
Defense.34 The Bush Administ rat ion took the unprecedented 
step of “un-signing” the 1998 Rome Char ter  of the Internat ional 
Cr iminal Cour t . The Administ rat ion’s ant ipathy to exposing 
Amer icans to charges in internat ional t r ibunals is so st rong i t  
expended considerable diplomat ic capital  to ensure blanket  
exempt ions for  Amer icans before the new Internat ional 
Cr iminal Cour t  despite the Rome Char ter ’s provisions and 
pol i t ical  considerat ions making any such prosecut ion 
except ional ly unl ikely.35

At the same t ime, the Administ rat ion’s effor ts to bui ld 
mult inat ional coal i t ions have been widely der ided as fig leaves 
for  uni lateral act ion. These complaints, whatever  their  mer i t , do 
not  mean the Administ rat ion has been ignor ing the roles other  
states can play in maintaining peace and secur i ty. The PSI  
represents a prominent  example of the Administ rat ion’s 
thinking about  how to bui ld t ransnat ional suppor t  to protect  
Amer ican interests. I t  envisions a new kind of mult i lateral  
secur i ty agreement—one with considerable advantages over  the 
heavi ly negot iated and thus cumbersome t reat ies that  lawyers 
and diplomats are accustomed to creat ing. While i t  is beyond the 

33. See Devon Chaffee, Freedom or  Force on the High Seas? Arms Interdiction and 
International Law, WAGINGPEACE.ORG, Aug. 15, 2003, ht tp://www.wagingpeace.org/ar t icl
es/2003/08/15_chaffee_freedom-of-force.htm.

34. MARJORIE A. BROWNE, CONG. RES. SERV., THE U.N. LAW OF THE SEA

CONVENTION AND THE UNITED STATES: DEVELOPMENTS SINCE OCTOBER 2003 (2005), 
avai lable at ht tp://www.fas.org/sgp/crs/row/RS21890.pdf (not ing that  though i t  had been 
voted favorably out  of commit tee in the Senate and pushed by Depar tment  of State 
officials, i t  languished in the 108th Congress). 

35. See U.S. DEP’T OF STATE, BUREAU OF POLITICAL-M I L ITARY AFFAIRS, AMERICAN

SERVICE-MEMBER’S PROTECTION ACT (2003), avai lable at ht tp://www.state.gov/t /pm/r ls/ 
othr /misc/23425.htm. Al l  this is in addit ion to the protect ions embodied both in the 
United States’ veto at  the Secur i ty Counci l  and the Rome Char ter ’s provisions for  
complementar i ty, that  is author izat ion for  indictments only when the state does not  have 
the capacity to indict  or  invest igate. The Rome Statute emphasizes “the Internat ional 
Cr iminal Cour t  establ ished under  this Statute shal l  be complementary to nat ional 
cr iminal jur isdict ions.” Rome Statute of the Internat ional Cr iminal Cour t , Pmbl., July 
17, 1998, U.N. Doc. A/CONF.183/9, avai lable at ht tp://www.un.org/law/icc/statute/ 
romefra.htm.
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scope of this Ar t icle to explore them al l , other  U.S.-led 
t ransnat ional secur i ty ini t iat ives since 9/11 should at  least  be 
noted to give the reader  an idea of their  range and scope. In 
addit ion to the PSI ,36 they include the Container  Secur i ty 
Ini t iat ive,37 the Customs-Trade Par tnerships against  
Terror ism,38 the Regional Mar i t ime Secur i ty I ni t iat ive,39 and the 
Global Threat  Reduct ion Ini t iat ive.40 Also, the PSI  has a 
nonprol i ferat ion analogue in the Global Par tnership Against  the 
Spread of Weapons and Mater ials of Mass Dest ruct ion.41 Each is 
an act ivi ty, not  an organizat ion. Not  one of the ini t iat ives 
establ ished is char tered by a mult i lateral t reaty that  has been 
signed and rat i fied by each par t icipant . And yet , cumulat ively, 
these ini t iat ives may be bui lding a new system that  responds 
effect ively and legit imately to the secur i ty demands of the 
twenty-fi rst  century. 

36. See general ly Prosser  &  Scovi l le, supra note 21, at  2; PSI  Chairman’s 
Statement , supra note 21; STATEMENT OF I NTERDICTION PRINCIPLES, supra note 5. 

37. See U.S. CUSTOMS AND BORDER PROTECTION, FACT SHEET (2006),
ht tp://www.customs.gov/l inkhandler /cgov/border_secur i ty/internat ional_act ivi t ies/csi /csi_
fact_sheet .ct t /csi_fact_sheet .doc [hereinafter  U.S. CUSTOMS FACT SHEET].

38. See U.S. CUSTOMS AND BORDER CONTROL , PARTNERSHIP TO SECURE THE 

SUPPLY CHAIN: CUSTOMS-TRADE PARTNERSHIP AGAINST TERRORISM ,
ht tp://www.customs.gov/xp/cgov/impor t /commercial_enforcement /ctpat / (last  visi ted Apr . 
2, 2006). 

39. See Regional  Mar i time Secur i ty Ini tiative, GLOBALSECUIRTY.ORG,
ht tp://www.globalsecur i ty.org/mil i tary/ops/rmsi.htm (last  visi ted Apr . 2, 2006) 
[hereinafter  RMSI ].

40. See IAEA STAFF REPORT, IAEA WELCOMES US NEW GLOBAL THREAT

REDUCTION I NITIATIVE (2004), ht tp://www.iaea.org/newscenter /news/2004/GTRI_
Init iat ive.html.

41. See Group of Eight  Leaders, The G8 Global Par tnership Against  the Spread of 
Weapons and Mater ials of Mass Destruct ion (June 27, 2002), ht tp://www.state.gov/e/eb/r l
s/othr /11514.htm.



SHULMAN FINAL  5/8/2006 1:10 PM 

786 HOUSTON JOURNAL OF INTERNATIONAL LAW [Vol. 28:3

                                                          

I I . THE GRAVEST DANGER: WEAPONS OF MASS DESTRUCTION

Since the advent of the Nuclear  Age, everything has 
changed save our  modes of thinking and we thus dr i ft 
toward unparal leled catastrophe. 

Alber t  Einstein42

Weapons of mass dest ruct ion in the hands of ter ror ists 
present  the greatest  threat  to our  civi l izat ion.43 I n the hands of a 
ter ror ist  group, chemical, biological, or  nuclear  weapons could 
cause the deaths of thousands, or  even mil l ions, of innocent  
people. Dur ing a debate with Senator  John F. Kerry dur ing the 
2004 campaign, President  Bush said, “I  agree with my opponent  
that  the biggest  threat  facing this count ry is weapons of mass 
dest ruct ion in the hands of a ter ror ist  network.”44 The more 
widely such weapons are dist r ibuted, the more l ikely their  use. 
These weapons, or  the means to bui ld them, are increasingly 
accessible to states and non-state actors al ike. The threat  of 
widespread disease or  death posed by natural ly or  

42. Rober t  Holt , Can Psychology Meet Einstein’s Chal lenge?, POL . PSYCHOL . 5(2), 
1984, at  199-225 (ci t ing a fund-raising let ter  for  the Emergency Commit tee of Atomic 
Scient ists wr i t ten by Alber t  Einstein in May 1946). 

43. A note on terminology: any st rategy to prevent  WMD at tacks has several 
components, t radit ional ly labeled “deterrence,” “nonprol i ferat ion,” “counter-prol i ferat ion” 
and “preempt ion.” Deterrence remains basical ly unchanged from i ts classic Cold War 
formulat ion in which a potent ial  adversary is dissuaded from launching an at tack for  
fear  of a response that  would more than negate the advantages gained by such an at tack. 
The concept  of preemption has evolved over  the years and is, indeed, in flux, due most ly 
to the U.S. arguments (most ly related to the dist inct ions between preempt ion and 
prevent ion) and act ions in ear ly 2003 leading up to the I raq war . Nonprol i feration is a 
more complex set  of effor ts to l imit  the spread of technology, exper t ise, and weapons 
through such means as classifying weapons technology and otherwise l imit ing i ts expor t  
or  accessibi l i ty, enhancing border  technologies and t raining personnel at  border  
crossings, sponsor ing peaceful work of nuclear  scient ists, or  bui lding and maintaining 
internat ional ver i ficat ion systems. Counter-prol i feration “focuses on more aggressive 
act ivi t ies, such as cover t  act ion and mil i tary st r ikes. . . .” Frank J. Ci l luffo et  al ., CSIS 
REPORT, COMBATING CHEMICAL , BIOLOGICAL , RADIOLOGICAL AND NUCLEAR TERRORISM :
A COMPREHENSIVE STRATEGY xi  (2001). 

44. President ial  Debate in Coral Gables, Flor ida, 40 WEEKLY COMP. PRES. DOC.
2175, 2192 (Sept . 30, 2004); see also Graham All ison, The Gravest Danger , AM .
PROSPECT, Mar . 2005, at  48. 
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unintent ional ly occurr ing agents such as zoonot ic diseases45 or  
gigant ic meteors46 may eventual ly prove more deadly, but  the 
l ikel ihood of these threats seems impossible to establ ish. The 
eventual use of WMD against  civi l ians seems l ikely. Harvard’s 
Graham Al l ison gr imly forecasts that  “on the current  path, a 
nuclear  ter ror ist  at tack on Amer ica in the decade ahead is more 
l ikely than not .”47 The PSI  is one new tool in the effor t  to prevent  
such at tacks. One of i ts st rengths is that  i t  does not  pretend to 
be a si lver  bul let ; rather  i t  forms par t  of a growing network of 
networks, each adding layers of secur i ty. A si lver  bul let  might  
miss i ts target , but  a network of defenses would reduce the 
threat  with every layer . 

A. Pol i tical  Suppor t from International  I nsti tutions 

Internat ional suppor t  for  the PSI  is widespread but  
ambivalent . As noted above, the U.S. government  claims that  at  
least  seventy nat ions are par t icipat ing in the Ini t iat ive, but  a 
comprehensive statement  l ist ing those states and the actual 
level of par t icipat ion has not  been released.48 I ndividual states 
that  par t icipate in the Ini t iat ive are discussed below. First , 
however , this Ar t icle discusses the suppor t  of the most  
pol i t ical ly significant  internat ional ent i t ies: the United Nat ions 
and the European Union. Later , in Par t  VI , i t  wi l l  examine the 
legal arguments to suppor t  counter -prol i ferat ion and the PSI . 

The United Nat ions has endorsed the PSI  concept  but  

45. Wil l iam B. Karesh &  Rober t  A. Cook, The Human-Animal  L ink, FOREIGN AFF.,
July/Aug. 2005, at  38, 40 (explaining that  zoonot ic diseases “or iginated in animals but  
have crossed the species barr ier  to infect  people”); see also Laur ie Garret t , The Next 
Pandemic, FOREIGN AFF., July/Aug. 2005, at  3 (explaining such threats general ly). 

46. See Evan R. Seamone, The Duty to “Expect the Unexpected”: Mi tigating Extreme 
Natural  Threats to the Global  Commons Such as Asteroid and Comet Impacts wi th the 
Ear th, 41 COLUM . J. TRANSNAT’L L. 735, 794 (2003) (discussing the legal consequences of 
catast rophic events). 

47. GRAHAM ALLISON, NUCLEAR TERRORISM : THE ULTIMATE PREVENTABLE

CATASTROPHE 15 (2004).
48. U.S. Strategy to Combat the Prol i feration of Weapons of Mass Destruction: 

Hear ing on Fiscal  2007: Emerging Threats Before the Subcomm. on Emerging Threats 
and Capabi l i ties of the S. Comm. on the Armed Servs., 109th Cong. (2006) [hereinafter  
U.S. Strategy to Combat WMD] (statement  of Rober t  G. Joseph, Under  Sec’y of State for  
Arms Control and Int ’l  Sec.). 
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stopped shor t  of requir ing i ts member  states to pass legislat ion 
to enact  i t  when i t  passed Secur i ty Counci l  Resolut ion 1540 
(UNSCR 1540) in Apr i l  of 2004.49 Secretary General Annan has 
endorsed the PSI  as integral to the nonprol i ferat ion regime: 
“President  Bush’s Prol i ferat ion Secur i ty Ini t iat ive is another  
impor tant  step. These measures must  be ful ly enforced.”50 The 
Secretary General ’s repor t , I n Larger  Freedom, noted that  whi le 
the NPT “remains the foundat ion of the non-prol i ferat ion 
regime, we should welcome recent  effor ts to supplement  i t .”51

Specifical ly, the repor t  cont inues: 
These [effor ts] include Secur i ty Counci l  Resolut ion 1540 
(2004), designed to prevent  non-state actors from 
gaining access to nuclear , chemical and biological 
weapons, technology and mater ials, and their  means of 
del ivery; and the voluntary Prol i ferat ion Secur i ty 
Ini t iat ive, under  which more and more States are 
cooperating to prevent  i l l ici t  t rafficking in nuclear , 
biological and chemical weapons.52

Likewise the United Nat ions’ Repor t of the High-Level  Panel  
on Threats, Chal lenges and Change notes:

Recent  exper ience of the act ivi t ies of the A.Q. Khan 
Network has demonst rated the need for  and the value 
of measures taken to interdict  the i l l ici t  and clandest ine 
t rade in components for  nuclear  programmes. This 
problem is current ly being addressed on a voluntary 
basis by the Prol i ferat ion Secur i ty I ni t iat ive. We bel ieve 
that  al l  States should join this voluntary ini t iat ive.53

49. See S.C. Res. 1540, U.N. SCOR, 59th Sess., 4956th Mtg., U.N. Doc. S/RES/1540 
(2004).

50. Kofi  A. Annan, A Global  Strategy for  Fighting Terror ism, THE H INDU, Mar . 12, 
2005, avai lable at ht tp://www.hindu.com/2005/03/12/stor ies/2005031206711100.htm.

51. See The Secretary General, Repor t of the Secretary-General , I n Larger  Freedom: 
Towards Development, Secur i ty, and Human Rights for  Al l , ¶ 100, del ivered to the 
General  Assembly, U.N. Doc. A/59/2005 (Mar . 21, 2005), avai lable at
www.un.org/larger freedom/repor t -larger freedom.pdf (emphasis added to note the 
recognit ion of an emerging norm that  may r ipen into customary internat ional law). 

52. Id.
53. The Secretary General, Repor t of the Secretary-General ’s High-level  Panel  on

Threats, Chal lenges, and Change, ¶ 132, del ivered to the General  Assembly, U.N. Doc. 
A/59/565 (Dec. 2, 2004), avai lable at ht tp://www.un.org/securewor ld/repor t .pdf. The 
father  of the Pakistani, or  the “I slamic bomb,” Dr . Abdul Qadeer  Khan, has confessed to 
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These statements cont r ibute to the legit imacy of the PSI , 
pol i t ical ly and moral ly. Their  jur isprudent ial  significance, 
however , is ambiguous and evolving. At  this point , the United 
Nat ions’ cont r ibut ions to promot ing the PSI , therefore, have 
been essent ial ly l imited to the Secretary General ’s voicing of 
suppor t . And as long as China remains opposed, the United 
Nat ions’ vast  author i ty under  Chapter  VI I  of the U.N. Char ter  
wi l l  remain dormant  with respect  to the PSI . 

After  the United Nat ions, the European Union (EU) is 
probably the next  most  significant  source of the PSI ’s pol i t ical  
legit imacy. The EU’s posit ion has evolved quickly over  the past  
couple of years with each new statement  increasingly 
suppor t ive. The EU Strategy against Prol i feration of Weapons of 
Mass Destruction promulgated by the European Counci l  in 
December  2003, did not  expl ici t ly ment ion the Ini t iat ive in i ts 
posit ion against  prol i ferat ion. An otherwise comprehensive 
document , i t  endorsed t reat ies and encouraged expansion of the 
EU’s role in enhancing ver i ficat ion regimes, assistance 
programs, expor t  cont rols, and other  ini t iat ives intended to 
improve the secur i ty of WMD mater ials, equipment , and 
exper t ise. I t  also included an ambiguous reference to consider ing 
“measures aimed at  cont rol l ing the t ransit  and t ransshipment  of 
sensit ive mater ials [and suppor t ing] internat ional ini t iat ives 
aimed at  the ident i ficat ion, cont rol  and intercept ion of i l legal 
shipments.”54

On the fi rst  anniversary of the Krakow announcement , the 
EU and i ts member  states went  fur ther  and commit ted 
“themselves to cont r ibute to the PSI  and . . . take the necessary 
steps in suppor t  of interdict ion effor ts.”55 Somewhat  caut iously, 
this commitment  required the EU and i ts member  states to 

sel l ing nuclear  weapons technology to I ran, L ibya, and Nor th Korea. Pakistan’s 
President  Pervez Musharraf has confirmed that  these t ransact ions occurred but  has 
denied knowing about  them at  the t ime. See Esther  Pan, Nonprol i feration: The Pakistan 
Network, COUNCIL ON FOREIGN REL ., Feb. 12, 2004, ht tp://www.cfr .org/publ icat ion/7751/. 

54. The Counci l  of the European Union, EU Strategy Against Prol i feration of 
Weapons of Mass Destruction, Counci l  Common Posit ion No 2003/805/CFSP, at  12, 
avai lable at ht tp://ue.eu.int /ueDocs/cmsUpload/st15708.en03.pdf.

55. General Affairs &  External Relat ions Counci l  (GAERC), Non-prol i feration—
Suppor t of the Prol i feration Secur i ty Ini tiative (PSI ) (May 17, 2004), ht tp://europa.eu.int  
/comm/external_relat ions/nuclear_safety/int ro/gac.htm. 
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“take the necessary steps in suppor t  of interdict ion effor ts to the 
extent  their  nat ional and Community legal author i t ies permit  
and consistent  with their  obl igat ions under  internat ional 
law. . . .”56 This statement  i l luminates several impor tant  
dist inct ions between the U.S. and EU approaches to secur i ty 
and ter ror ism issues general ly. I t  is also notable because the EU 
overcame these differences in defining the ul t imate shape of the 
st i l l  inchoate PSI . 

First , the legal carve-outs in the EU endorsements are so 
prominent  as to raise quest ions about  the EU’s wi l l ingness to 
commit  at  al l . I n cont rast , only a few days ear l ier , a Japan-EU 
Declarat ion on Disarmament  and Nonprol i ferat ion included no 
such carve-outs.57 The addit ion of the carve-outs in the EU’s PSI  
statement  seems l ike a blunt  effor t  to cajole the United States to 
assume a more respect ful  at t i tude toward the significance of the 
rule of internat ional law and the const raints i t  imposes on 
decisions to use force. This di fference impl ies that  the EU is 
wi l l ing to abandon the PSI  i f i t  engages in mil i tary act ivi t ies 
that  are inconsistent  with internat ional law. 

Second, the EU’s endorsement  emphasizes the intel l igence 
and law enforcement  aspects of the PSI—not  i ts mil i tary 
measures.58 Similar ly, at  a recent  PSI  exercise hosted by Japan, 
the Japanese government  insisted that  the Coast  Guard play a 
more prominent  role than the Navy in an apparent  effor t  to 
emphasize the law enforcement  aspects of the operat ion.59 Many 
members of the EU view the Bush Administ rat ion’s “War  on 
Terror ” as a grave mischaracter izat ion of the enemy and how 

56. Id.
57. See Japan &  The E.U., Japan-EU Joint  Declarat ion on Disarmament  and Non-

prol i ferat ion (June 22, 2004), ht tp://europa.eu.int /comm/external_relat ions/japan/summit
13_22_06_04/disarm.htm (assigning cooperat ion in the context  of PSI  as a pr ior i ty area).

58. See EU-U.S. Declarat ion on the Non-Prol i ferat ion of Weapons of Mass 
Destruct ion (June 26, 2004), ht tp://europa.eu.int /comm/external_relat ions/us/sum06_04/d
ecl_wmd.pdf. (“We ful ly subscr ibe to the Prol i ferat ion Secur i ty Ini t iat ive Statement  of 
Interdict ion Pr inciples and suppor t  effor ts to interdict  WMD shipments and enhance 
cooperat ion against  prol i ferat ion networks, including in intel l igence and law 
enforcement .”).

59. See Dr. James A Bout i l ier , Reflections on the New Indo-Paci fic Mar i time and 
Naval Envi ronment, POINTER (2004), avai lable at ht tp://www.mindef.gov.sg/imindef/ 
publ icat ions/pointer /journals/2004/v30n2/features/feature6.html.
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best  to neut ral ize i t . I nstead, they view the threats posed by Al 
Qaeda and other  non-state actors as pr incipal ly a cr iminal 
mat ter  best  dealt  with by law enforcement  author i t ies, not  the 
mil i tary. So, whi le they have agreed to work with the United 
States to halt  t rafficking in WMD, they bel ieve nonmil i tary 
agencies such as the U.S. Coast  Guard should conduct  i ts 
act ivi t ies with the mil i tary playing suppor t ing roles only as 
necessary.

Third, the EU’s statement  is capt ioned “Non-prol i ferat ion” 
not  “Counter -prol i ferat ion.” The dist inct ion between 
nonprol i ferat ion and counter -prol i ferat ion may be significant . 
The Ini t iat ive’s architect , John Bolton, has correct ly 
character ized the PSI  as a “counter -prol i ferat ion” st rategy, but  
in the end “nonprol i ferat ion” may prove more pol i t ical ly viable 
(i f less accurate).60 The EU’s character izat ion of the PSI  as 
nonprol i ferat ion raises the concern that  i t  may reveal an 
impulse to di lute the Ini t iat ive’s mil i tary mission. Such an 
impulse should be resisted because the greatest  st rength of the 
PSI  l ies in the wi l l ingness of i ts suppor ters to use force i f 
necessary to prevent  prol i ferat ion. 

Another  innovat ion of the PSI ’s counter -prol i ferat ion regime 
is i ts focus on the weapons and mater iel  and not  on the states. 
The PSI  targets the weapons—not  the par t ies interested in 
acquir ing them. The source or  intended recipients are legal ly 
and effect ively significant  but  only insofar  as cer tain intended 
recipients are pr ivi leged to receive WMD. When the mar i t ime 
powers sought  to end piracy in the eighteenth and nineteenth 
centur ies, they did not  dest roy harbor  ci t ies such as New 
Or leans, Car tagena and Por t -au-Pr ince that  welcomed pirates. 
Instead, they hanged pirates. When Great  Br i tain sought  to end 
the t rans-At lant ic slave t rade in the nineteenth century, i t  did 
not  embargo the United States, Brazi l  or  Cuba.61 I nstead i t  
captured slave ships and returned their  passenger-cargo to 
Afr ica.62 I n this way, the PSI  is less l ike an embargo or  a war  

60. See John Bolton, An Al l -Out War on Prol i feration, FIN. TIMES, Sept . 7, 2004, 
avai lable at ht tp://www.state.gov/t /us/rm/36035.htm.

61. Michael A. Becker , The Shi fting Publ ic Order  of the Oceans: Freedom of 
Navigation and the Interdiction of Ships at Sea, 46 HARV. I NT’L L.J. 131, 208 (2005). 

62. Id.
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and more l ike a movement  for  the suppression of a vice. 
Consequent ly, i t  wi l l  help formulate a base norm that  could 
eventual ly r ise to the level of universal norms, much as the bans 
on piracy and slave t rade did. The PSI  does not  appear  to target  
states as an embargo or  war  would. Embargoes and wars must  
ul t imately come to an end whi le universal norms endure. To 
const ruct  a st rong norm against  prol i ferat ion, one should not  
look only to states for  suppor t . Also, the suppression of vice 
metaphor  helps to explain in par t  the U.S.-EU spl i t  over  how to 
character ize the chal lenge. The U.S. government  views the PSI  
as par t  of a war  on ter ror  because of the mil i tary means 
necessary to implement  i t , whi le the EU most ly views i t  as a law 
enforcement  issue because the enemy is not  a state against  
which one declares war . The PSI  may have achieved such 
widespread suppor t  in par t  because i t  need not  character ize i ts 
act ions as ei ther  war  or  law enforcement .

L ikewise, by target ing WMD rather  than countr ies, the PSI  
creates a sanct ions regime that  has considerable advantages 
over  embargoes and other  counter -prol i ferat ion st rategies. 
Because i t  specifical ly targets WMD, as wel l  as mater ials used 
to const ruct  them and the systems used to del iver  them, i t  offers 
the prospect  of an “except ional ly smar t  sanct ion.” Tradit ional 
sanct ions have become disfavored as tools of coercion. They 
overreach, prevent ing any goods from moving into a count ry or  
region, even necessit ies such as food, infant  formula, or  
medicine. This lack of discr iminat ion harms and al ienates 
innocent  people who have l i t t le or  no abi l i ty to affect  their  
government ’s behavior . So-cal led smar t  sanct ions have similar  
shor tcomings. They feed corrupt ion and fai l  to al ter  the pol icy or  
behavior  in quest ion. An interdict ion of WMD at  sea would not  
const rain the flow of food, clean water , or  medicine. 
Consequent ly, i t  does not  lead to any col lateral damage. 
L ikewise, a specific interdict ion does not  threaten the health 
and safety of sai lors on untargeted ships—those that  are 
engaged in legit imate act ivi t ies—unlike other  mar i t ime 
blockades. Also, i t  avoids the per i ls of smar t  sanct ions because 
no new t rading system is required; i t  creates no incent ives or  
mechanisms for  cor rupt ion. Although there is always the r isk of 
mistakes, abuses, and the outbreak of war  or  other  escalat ions of 
confl ict , the PSI  does appear  to offer  an almost  per fect ly 
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discr iminat ing sanct ion. 
Another  significant  advantage of the PSI  over  more 

t radit ional nonprol i ferat ion regimes is that  i t  was brought  into 
being swift ly and can adapt  deft ly to changing circumstances. 
Revising t reat ies to br ing them into al ignment  with changed 
circumstances is at  best  a lengthy process. On the other  hand, 
the abi l i ty to adapt  quickly means the level of enthusiasm or  
suppor t  may also change quickly; par t icipants can drop out  at  
vir tual ly any t ime and for  any reason. Par t icipants are bound 
neither  by custom nor  by t reaty—at  least  unt i l  a st rong norm 
develops. I ndeed, i t  wi l l  be interest ing to see whether  some 
mechanism evolves for  ensur ing signator ies remain in the PSI  
and adhere to i ts pr inciples even when doing so would be 
awkward, inconvenient , or  per i lous for  a member  or  a 
nonmember  par t icipant . States may wish to find ways to bind 
themselves in order  to insulate their  governments from pol i t ical  
pressures to defect . No doubt  the Bush Administ rat ion has been 
frust rated by the withdrawal of Spanish t roops from I raq 
fol lowing the at tack bombings of March 11, 2004.63 Hence the 
pr incipal shor tcoming of coal i t ions of the wi l l ing: the enemy can 
alter  a coal i t ion member ’s wi l l ingness to persist . The same can 
be said for  many of the legacy, nonprol i ferat ion regimes. Expor t  
cont rol  regimes, for  instance, are ent irely voluntary in an 
internat ional system in which state sovereignty is near ly 
sacrosanct ; effect ive enforcement  of secur i ty norms remains 
except ional ly di fficul t—in mult i lateral  regimes as in coal i t ions 
of the wi l l ing. One way to reduce the freedom to defect  would be 
for  the st rong states to sign agreements with longer  terminat ion 
per iods or  with obstacles such as binding arbit rat ion. I n the end, 
however , state sovereignty wi l l  always t rump any such effor ts. 

63. For  a detai led account  of the Madr id t rain at tacks that  occurred on March 11, 
2004, see Madr id Train Attacks, ht tp://news.bbc.co.uk/1/hi/in_depth/europe/2004/madr id
_t rain_at tacks/default .stm (last  visi ted Mar . 31, 2006). 
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B. National  Secur i ty 

History wi l l  judge harshly those who saw this coming 
danger  but fai led to act. 
National  Secur i ty Strategy of the Uni ted States of Amer ica64

The integr i ty of the PSI , therefore, depends on the extent  to 
which i t  promotes nat ional interests. The U.S. commitment  to 
the PSI  is reflected in the National  Secur i ty Strategy of the 
Uni ted States of Amer ica:

The gravest  danger  our  Nat ion faces l ies at  the 
crossroads of radical ism and technology. Our  enemies 
have openly declared that  they are seeking [WMD], and 
evidence indicates that  they are doing so with 
determinat ion. The United States wi l l  not  al low these 
effor ts to succeed . . . . I n the new wor ld we have 
entered, the only path to peace and secur i ty is the path 
of act ion.65

Likewise, the National  Strategy to Combat Weapons of Mass 
Destruction—a document  which is relat ively thin on detai ls or  
explanat ions about  how such a st rategy can be implemented—
includes a statement  about  U.S. interests that  lends credibi l i ty 
to the PSI . “Weapons of mass dest ruct ion (WMD)—nuclear , 
biological, and chemical—in the possession of host i le states and 
ter ror ists represent  one of the great  secur i ty chal lenges facing 
the United States . . . . We wi l l  not  permit  the wor ld’s most  
dangerous regimes and ter ror ists to threaten us with the wor ld’s 
most  dest ruct ive weapons.”66 Whi le the st rategy does promise to 
extend new internat ional ar rangements to suppor t  
nonprol i ferat ion, i t  does not  expl ici t ly contemplate new 
arrangements to suppor t  counter -prol i ferat ion except  to note 
that  “WMD represent  a threat  not  just  to the United States, but  
also to our  fr iends and al l ies and the broader  internat ional 

64. WHITE HOUSE, THE NATIONAL SECURITY STRATEGY OF THE UNITED STATES OF 

AMERICA (2002), avai lable at ht tp://www.state.gov/documents/organizat ion/15538.pdf
65. Id.
66. WHITE HOUSE, NATIONAL STRATEGY TO COMBAT WEAPONS OF MASS

DESTRUCTION (2002), avai lable at ht tp://www.whitehouse.gov/news/releases/2002/12/WM
DStrategy.pdf. 
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community. For  this reason, i t  is vi tal  that  we work closely with 
l ike-minded count r ies on al l  elements of our  comprehensive 
prol i ferat ion st rategy.”67 The nat ional st rategy’s Manichaean use 
of the term “l ike-minded,” however , undermines i ts credibi l i ty as 
an expression of U.S. interests. Peoples’ minds change often. 
States do not  possess minds. The United States would be bet ter  
served by a document  and a st rategy premised on cooperat ion 
with those shar ing our  interests in peace and secur i ty. Pakistan, 
I ran, and Nor th Korea are not  l ike-minded with the PSI ’s 
suppor ters, but  the United States and i ts al l ies should endeavor  
to br ing these states into the Ini t iat ive regardless of their  
mindset .

Vir tual ly al l  states share an interest  in keeping WMD out  of 
the hands of those who would use them. While the ul t imate 
object ive of the PSI  is to halt  the flow of WMD and those 
mater ials used to create them, merely making prol i ferat ion 
more di fficul t  and expensive should reduce the threats these 
weapons pose. The PSI  offers to do this by reducing the number  
of par t ies that  have access to them and by reducing the number  
and lethal i ty of such weapons that  do get  shipped. In l ight  of the 
potent ial  harms these weapons pose, the PSI  need not  be 
per fect ly drafted or  per fect ly successful to be except ional ly 
valuable. Once a weapon of mass dest ruct ion is used, every 
effor t  to reduce the number  and sever i ty of subsequent  at tacks 
wi l l  seem even more urgent  than prevent ing the fi rst  such 
at tack appears today. 

I I I . HOW DOES THE PSI  WORK?

As ar t iculated in the Statement of I nterdiction Pr inciples,
the PSI  adds three significant  tools to the counter -prol i ferat ion 
ki t .68 First , i t  increases the shar ing of intel l igence between 
par t icipat ing states to t rack the flow of WMD, including the 
components and tools to make them and the systems to del iver  
them. Second, i t  promotes increased operat ional cooperat ion 
among par t icipat ing states to prepare for  and plan to interdict  
WMD if necessary. Third, i t  promulgates robust  interdict ion 

67. Id.
68. STATEMENT OF I NTERDICTION PRINCIPLES, supra note 5. 
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pr inciples that  commit  par t icipants to use force i f necessary to 
halt  the flow of WMD. This subpar t  wi l l  discuss these tools in 
order .

A. Intel l igence Shar ing and Operational  Cooperation 

First , the Ini t iat ive’s intel l igence-shar ing component  has 
drawn widespread praise as a step in the r ight  direct ion. Who is 
against  breaking down the intel l igence stovepipes to increase 
operat ional effect iveness? However , there exists precious l i t t le 
informat ion on which to base a discussion about  what , how, by 
whom, and with whom intel l igence is shared. I nstead, we are 
left  with quest ions, some of which raise legal issues. Congress 
has not  author ized the PSI  or  any funds for  i ts act ivi t ies.69

Should legislat ion be amended to enable the U.S. Government  to 
share intel l igence with those lacking appropr iate clearances or  
with states with which we do not  general ly share? Does any of 
this shared informat ion violate domest ic pr ivacy laws, ei ther  in 
the United States, the European Union or  elsewhere? Are 
suspected t raffickers in WMD due any special  process? For  
instance, what  const i tutes the reasonable suspicion standard for  
boarding a vessel? Presumably this suspicion can be based on 
secret  informat ion that  the boarding par ty is unwil l ing to 
disclose, but  where is this standard expressed? And as for  the 
informat ion shared, are there l imitat ions on what  can be shared 
or  with whom? Must  they be states? Can the United States 
share misinformat ion to test  the integr i ty of those with whom it  
shares the informat ion? 

Second, the Ini t iat ive’s operat ional elements are not  widely 
understood because they have not  been widely repor ted. 
Elsewhere in this Ar t icle the var ious exercises are ment ioned, 
but  l i t t le detai l  is avai lable to explain the operat ional elements 
of the PSI . Presumably, operat ional detai l  wi l l  only be avai lable 
upon specific instances of interdict ions. To date, at tent ion has 
focused on the interdict ion pr incipals themselves. 

69. Rober t  Gard, Non-Prol i feration Agenda for  Congress: The FY 2005 Budget 
Process, CENTER FOR ARMS CONTROL AND NON-PROLIFERATION, Apr . 1, 2004, 
ht tp://www.armscontrolcenter .org/archives/000233.php. 
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B. Interdiction 

Third, the Ini t iat ive’s most  clear ly ar t iculated and 
content ious cont r ibut ion is the commitment  to interdict  WMD 
shipments when necessary to prevent  prol i ferat ion.70 To date, 
most  of the at tent ion has been on this ambit ious tool. The need 
to develop such a mechanism dr ives the PSI . And whi le 
exercises and the few PSI  operat ions have focused on 
interdict ion at  sea, these operat ions may eventual ly mean that  
armies enter  sovereign and neut ral  count r ies to seize a 
shipment  of WMD. The PSI ’s inst i tut ional basis l ies not  in a 
char ter  or  a t reaty but  in the Statement of I nterdiction 
Pr inciples signed by eleven count r ies in September  2003.71 This
agreement  commits signator ies to interdict  nuclear , biological, 
and chemical weapons and the del ivery systems or  mater ials 
used for  making them as they move from or  to “states or  non-
state actors of prol i ferat ion concern.”72

Determining what  fal ls into the category of “mater ials used 
for  making” weapons presents innumerable complicat ions 
because most  such mater ials are dual-use or  because var ious 
count r ies may have vested interests in t rading them. This sor t  of 
determinat ion wi l l  ensure the PSI  never  becomes a clear-cut  
enterpr ise, nor  is there any reason to bel ieve i t  could or  should 
be simple or  easy. I ndeed, i f this type of determinat ion were 
simple, then there would be no need for  ei ther  the Internat ional 
Atomic Energy Agency or  the Wor ld Trade Organizat ion. 
L ikewise, this kind of complexity explains in par t  why slaves are 
st i l l  t raded and piracy is st i l l  commit ted in the twenty-fi rst  
century.

In an age of power ful  dist r ibuted systems (that  is, networks 
of desktop and laptop computers, rather  than individual 
supercomputers), and in which the once near-complete 
dominance of the nat ion-state is giving way to a var iety of 
ent i t ies with over lapping jur isdict ions at  mult iple levels—for  
example, internat ional, t ransnat ional, and regional 

70. See STATEMENT OF I NTERDICTION PRINCIPLES, supra note 5. 
71. See general ly SHARON SQUASSONI , CONG. RESEARCH SERV., REPORT FOR 

CONGRESS: PROLIFERATION SECURITY I NITIATIVE (PSI ) 2 (2005). 
72. Id. at  6. 
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organizat ions; states, sub-states, mult inat ional enterpr ises, and 
nongovernmental organizat ions; and an increased role for  the 
individual—it  seems logical that  some impor tant  secur i ty 
funct ions should become more flexible and rely on dist r ibuted 
decision-making funct ions rather  than state actors and the 
United Nat ions. I n several impor tant  ways the U.N. Secur i ty 
Counci l , as envisioned by i ts 1945 Char ter , was a model of mid-
twent ieth century st ructures with i ts highly-cent ral ized, state-
dominated decision-making apparatus. The PSI  seems l ike a 
more appropr iate decision-making apparatus for  the twenty-fi rst  
century. I ts author i ty is di ffused and oppor tunist ic. The means 
at  i ts disposal are more diverse, and the dichotomy between the 
law of war  and the law of peace is blur red. 

IV. WHO SUPPORTS THE PSI AND WHAT ARE THEY DOING?

As noted above, the PSI ’s flexible design and lack of a formal 
organizat ion make i t  di fficul t  to evaluate the suppor t  i t  receives. 
I n some instances, suppor ters and targets may even be the same 
i f, for  instance, Chechen separat ists were to seek to purchase a 
nuclear  weapon. In that  case, Russia is a suppor ter  and a state 
of concern. This Par t  discusses the fluid nature of suppor t  for  
the PSI  and what  i t  is doing so far . 

A. Suppor ters and Par ticipants 

Over  seventy count r ies—const i tut ing a major i ty of the 
wor ld’s mar i t ime fleet  and the vast  preponderance of i ts naval 
might—are par t icipat ing in the PSI  at  some level.73 There 
appear  to be several categor ies of par t icipants in the PSI . Each 
par t icipant  is a state. Core members are signator ies to the 
Statement of I nterdiction Pr inciples, and each has a navy or  
other  mar i t ime defense force that  could cont r ibute substant ial ly 
to an interdict ion operat ion. Other  states par t icipate at  var ious 
levels. At  least  five states that  register  significant  shipping 
fleets have signed bi lateral  agreements to al low the United 
States to board ships in their  fleet  in order  to halt  WMD 

73. See Mark T. Esper  &  Char les A. Al len, The PSI : Taking Action Against WMD 
Prol i feration, THE MONITOR 4 (2004), avai lable at ht tp://www.uga.edu/cits/documents/pdf
/monitor /monitor_sp_2004.pdf; see also U.S. Strategy to Combat WMD, supra note 48. 
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shipments.74 Other  than the Statement of I nterdiction Pr inciples
and these boarding agreements, the PSI  has no char ter  or  other  
foundat ion document . The PSI  is neither  an organizat ion nor  is 
i t  governed by a t reaty. 

The par t icipants include: Aust ral ia, Canada, France, 
Germany, I taly, Japan, the Nether lands, Norway, Poland, 
Por tugal, Russia, Singapore, Spain, and the United Kingdom, as 
wel l  as the United States.75 According to the State Depar tment , 
dozens of other  count r ies are par t icipat ing in one way or  
another .76 And whi le a coal i t ion of the wi l l ing may not  be a 
par t icular ly meaningful phrase when i t  comes to manning or  
suppor t ing combat  operat ions in I raq, there may wel l  come a 
day when the par t icipat ion of Bulgar ia or  Bosnia-Herzegovina in 
the PSI ’s act ivi t ies does make a significant  di fference. 

Russia joined the PSI  in May 2004—a signal moment  in the 
Ini t iat ive’s history in terms of increasing i ts legit imacy and 
effect iveness.77 Russia current ly has some 8,000 nuclear  
warheads and the mater ials to assemble an est imated 80,000 
more.78 Russia’s arsenal is far  and away the largest  potent ial  
source of “loose nukes.”79 Many of these weapons and mater ials 
are secured by nothing more than a padlock and an unarmed 
guard.80 Russia’s par t icipat ion in any counter -prol i ferat ion effor t  
is cr i t ical . Russia’s signing on also faci l i tated passage of UNSCR 
1540.

74. CHATHAM HOUSE, SHIP-BOARDING: AN EFFECTIVE MEASURE AGAINST

TERRORISM AND WMD PROLIFERATION 1–2 (2005), ht tp://www.chathamhouse.org.uk/
pdf/research/i l /I LP241105.doc.

75. U.S. DEP’T OF STATE, I NT’L I NFO. PROGRAMS, supra note 1; see also Rober t  G. 
Joseph, Remarks to the Fletcher  School Conf. on the Prol i ferat ion of Weapons of Mass 
Dest ruct ion: Applying the Bush Administ rat ion’s St rategy to Combat  Weapons of Mass 
Destruct ion to Today’s Chal lenges (2005), ht tp://www.state.gov/t /us/rm/55601.htm.

76. John R. Bolton, Under  Sec’y for  Arms Control and Int ’l  Sec., Stopping the 
Spread of Weapons of Mass Dest ruct ion in the Asian-Pacific Region: The Role of the 
Prol i ferat ion Secur i ty Ini t iat ive, Remarks at  Tokyo Amer ica Center  (Oct . 27, 2004), 
ht tp://www.state.gov/t /us/rm/37480.htm.

77. Wade Boese, Russia Joins Prol i feration Secur i ty Ini tiative, ARMS CONTROL

TODAY, July-Aug. 2004, avai lable at ht tp://www.armscontrol.org/act /2004_07-08/psi.asp.
78. Al l ison, supra note 44. 
79. RICHARD A. CLARK , ET AL ., DEFEATING THE JIHADISTS: A BLUEPRINT FOR 

ACTION, 135–36, 141 (2004). 
80. Al l ison, supra note 44. 
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According to The Economist, China has “said a few kind 
words” about  the PSI .81 China is the only member  of the U.N. 
Secur i ty Counci l ’s permanent  five members that  has not  signed 
on.82 Unl ike Russia, China does not  appear  to pose a significant  
r isk as a source of loose nukes. While i t  has a significant  nuclear  
arsenal, these weapons appear  to be relat ively wel l  secured. For  
China, then, there are real ly two significant  issues. First  is the 
role China can play in bolster ing or  denying legal i ty and 
legit imacy to the PSI . At  the most  obvious level, with China’s 
suppor t , the U.N. Secur i ty Counci l  could pass a resolut ion that  
would expl ici t ly author ize the use of al l  necessary means to halt  
the prol i ferat ion of WMD—a “super” Resolut ion 1540 that  would 
al leviate any concern about  the PSI ’s legal i ty. The second issue 
ar ises out  of China’s role as the pr incipal pat ron of Nor th Korea. 
Without  China’s protect ion, Nor th Korea’s government  would 
face the ful l  force of the internat ional community. I t  seems, 
however , that  absent  the emergence of a new threat  to China 
from a non-state ent i ty with access to WMD, the People’s 
Republ ic wi l l  not  ful ly endorse the PSI . 

I ndia and Pakistan have both been declared nuclear  powers 
since their  respect ive 1998 tests of nuclear  weapons.83 Neither  
had signed the NPT, so no legal obl igat ions were violated. While 
India has not  yet  joined the PSI , i t  appears to be laying the 
groundwork for  doing so by const ruct ing a ser ies of sensors 
designed to detect  the passage of nuclear  mater ials near  i ts vast  
coast l ine.84 Given the histor ical tensions with i ts neighbor  

81. Deal ing wi th Nor th Korea, Again: When the par tying has to stop, THE

ECONOMIST, Feb. 12, 2005, at  39, 40. But see Wil l iam Hawkins, Hu’s Running the Show?,
NAT’L  REV. ONLINE, Sept . 12, 2005, avai lable at ht tp://www.nat ionalreview.com/commen
t /hawkins200509120808.asp (claiming that  China eviscerated UN Secur i ty Counci l  
Resolut ion 1540’s suppor t  for  the PSI ); Edward Lanfranco, China won’t sign on to PSI ,
WASH .TIMES, Sept . 2, 2005 (ci t ing China’s concerns about  the legal i ty of interdict ions). 

82. See Wade Boese, The Prol i feration Secur i ty Ini tiative (PSI ) at a Glance, ARMS

CONTROL ASS’N, Sept . 2005, ht tp://www.armscontrol.org/factsheets/psi.asp.
83. Michael L . Feeley, Note, Apocalypse Now? Resolving India’s and Pakistan’s 

Testing Cr isis, 23 SUFFOLK TRANSNAT’L L. REV. 777, 777 (2000). 
84. See Guarding Against Shipments of WMDs, FIN. EXPRESS, Jan. 31, 2005; see

general ly India Soon to Join A US-Led Secur i ty Group, I NDIAN EXPRESS, Jan. 30, 2005 
(refer r ing to PSI  as more pol i t ical ly sensit ive than another  U.S.-led ini t iat ive, the 
Container  Secur i ty Ini t iat ive). 



SHULMAN FINAL  5/8/2006 1:10 PM 

2006] PROLIFERATION SECURITY INTIATIVE 801

                                                          

Pakistan, and the fact  that  A.Q. Khan, Pakistan’s leading 
nuclear  scient ist , has already expor ted atomic weapons and the 
tools and mater ials to fabr icate them, i t  seems only a mat ter  of 
t ime before India joins the PSI .85 Possible Indian concerns that  
Pakistan wi l l  be given a free pass by the PSI  may be causing i t  
to withhold i ts par t icipat ion unt i l  i t  is assured that  Pakistan 
wi l l  be included in any l ist  of states of concern.86 At  the same 
t ime, India has expressed some misgivings i t  shares with 
Pakistan about  the legit imacy of UNSCR 1540’s imposit ion of 
obl igat ions on count r ies that  do not  have a vote in the Secur i ty 
Counci l .87 Perhaps President  Bush’s recent  decision to al low 
India to expor t  peaceful nuclear  mater ials wi l l  encourage India 
to sign on.88

Pakistan presents a more complex story in great  par t  
because of i ts inabi l i ty to cont rol  i ts own nuclear  mater ials. 
When news broke that  A.Q. Khan was at  the center  of a 
t ransnat ional t rading network and that  he had made numerous 
t r ips to Pyongyang, the government  of Pervez Musharraf 
averred that  i t  was unaware of and had no cont rol  over  the deals 
being st ruck.89 This lack of cont rol  is t roubl ing—more than the 
kind of cont rol  Pyongyang exer ts over  i ts own subjects’ abi l i ty to 
expor t  WMD. 

The PSI  act ivi t ies consist  of meet ings, exercises, effor ts 
toward planning or  shar ing informat ion, and any interdict ions 
that  eventuate. PSI  exercises are the most  visible display of the 

85. M INISTRY OF EXTERNAL AFFAIRS, NEW DELHI , Q. 2543 PROLIFERATION

SECURITY I NITIATIVE (2005), ht tp://meaindia.nic.in/par l iament /rs/2005/03/24rs30.htm
(stat ing “[t ]here has been no formal invi tat ion to India to join the PSI  so far ”). 

86. Premvir  Das, PSI  From an Indian Perspective, in 4 CSIS I SSUES &  I NSIGHTS, at  
32, 33–34, July 2004, avai lable at ht tp://www.csis.org/media/csis/pubs/ 
v04n05%5B1%5D.pdf (ci t ing a concern that  PSI  might  not  be lawful). 

87. Siddhar th Varadarajan, India, Pak Join Forces Against US Move, TIMES OF 

I NDIA, Apr . 23, 2004, avai lable at ht tp://t imesofindia.indiat imes.com/ar t icleshow/
636138.cms

88. The Bush Administration’s Non-Prol i feration Pol icy: Successes and Future 
Chal lenges (2004) (test imony of John R. Bolton, Under  Sec’y of Arms Control and Int ’l  
Sec., Before the House Int ’l  Rel. Comm.), avai lable at ht tp://www.state.gov/t /us/rm/31029
.htm.

89. Impl ication of U.S.-India Nuclear  Energy Cooperation, 109th Cong. (2005) 
(test imony of Ashton B. Car ter , Co-Dir ., Prevent ive Defense Project , Hear ing Before the 
Comm. on Senate Foreign Relat ions). 
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I ni t iat ive’s work—shor t  of the actual interdict ions. At  least  nine 
meet ings have also been held.90 According to the State 
Depar tment , “dozens of count r ies have par t icipated in or  
observed at  least  one of the PSI  interdict ion exercises.”91 As of 
spr ing 2004, the PSI  par t icipants had completed four  mar i t ime 
(in the Pacific, the Mediter ranean, and the Arabian Sea), and 
one air  intercept ion exercise (over  I taly) as wel l  as one tabletop 
air  intercept ion exercise.92 I n August  2005, a fi fth mar i t ime 
exercise dubbed Deep Sabre was held in the neighborhood of 
Singapore.93

B. Ear ly Successes? 

Beyond these exercises, the PSI  suppor ters claim that  two 
actual interdict ions have already cont r ibuted significant ly to the 
promot ion of peace and secur i ty. Most  notably, John Bolton 
claimed that  the “intercept ion, in cooperat ion with the U.K., 
Germany, and I taly, of the BBC China, a vessel loaded with 
nuclear-related components, helped convince L ibya that  the 
days of undisturbed accumulat ion of WMD were over , and 
helped unravel A.Q. Khan’s network.”94 Whi le Mr . Bolton’s claim 
may gloss over  a number  of detai ls that  would tel l  a more 
nuanced story, the fact  is that  L ibya is moving with great  speed 

90. Henry J. Cordes, 19 Nations Hold Talks in Omaha on WMD Spread, OMAHA

WORLD-HERALD, Mar . 27, 2005, at  B3; note 141, at  2. 
91. BUREAU OF NONPROLIFERATION, U.S. DEP’T OF STATE, UNITED STATES

I NITIATIVES TO PREVENT PROLIFERATION, May 2, 2005, ht tp://www.state.gov/t /isn/r ls/oth
er /45456.htm.

92. Esper  &  Al len, supra note 73. The authors are respect ively Deputy Assistant  
Secretary of Defense for  Negot iat ions Pol icy and Deputy General Counsel for  
Internat ional Affairs in the U.S. Dep’t  of Defense. THE MONITOR is a publ icat ion of the 
Center  for  Internat ional Trade and Secur i ty of the Universi ty of Georgia. This issue was 
dedicated to a survey of the PSI . 

93. U.S. DEP’T OF STATE, SINGAPORE HOSTS MULTINATIONAL MARITIME

I NTERDICTION EXERCISE (2005), ht tp://usinfo.state.gov/is/Archive/2005/Aug/15-878756.
html.

94. Bolton, supra note 60. Secretary of State Condoleezza Rice has announced that  
the PSI  was “responsible for  11 interdict ions.” SQUASSONI , supra note 71, at  3. The issue 
of whether  this operat ion should be at t r ibuted to the PSI  remains cont roversial; the 
State Depar tment  is now backing off this claim. Wade Boese, Let ter  to the Editor , False
Claims of PSI  Success, WASH . TIMES, Aug. 17, 2005, at  A16. 
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to conform to internat ional norms,95 and Dr . Khan is out  of 
business. Any cont r ibut ion made by the PSI  to these significant  
steps should be highly encouraging. I n l ight  of such successes, 
one might  wonder  why the PSI  was not  launched years ago. The 
answer  to such a quest ion may be revealed in a discussion of the
pol i t ical  and legal obstacles i t  faces. 

V. THE LAW OF INTERDICTION

The suppor ters of PSI  must  contend with the fact  that  a ship 
flying the flag of one state on the high seas is general ly immune 
from inter ference by forces of another  state.96 This basic 
pr inciple under l ies much of internat ional law and poses 
significant  issues for  those seeking to just i fy a nonpermissive 
interdict ion on the high seas. 

A. Freedom of the Seas 

The fi rst  pr inciple of mar i t ime law remains that  ships flying 
the flag of one count ry are immune to the jur isdict ion of 
another .97 This base norm of internat ional law is subject  to 
several impor tant  except ions developed through custom and 
t reaty over  the centur ies.98 However , should any reader  find this 
rule quaint  or  ant iquated, she should recal l  that  throughout  
history boarding another  count ry’s ships without  legal 
just i ficat ion has been deemed an act  of war  and responded to in 
kind.99 The 1731 boarding of the Engl ish ship Rebecca, and the 
sever ing of Captain Rober t  Jenkins’ ear , sparked general war  in 
Europe. L ikewise, the Br i t ish embargo of Napoleonic Europe 
earned i t  unintent ional enemies: the United States entered into 
a side war  in 1812, pr incipal ly to defend freedom of the seas. A 
leading scholar  of the subject  notes: 

95. See Gawdat  Bahgat , Nuclear  Prol i feration and the Middle East, 4 J. OF SOC.,
POL ., AND ECON. STUD. ¶4 (2005). 

96. For  a valuable history of this pr inciple and the wider  context , see John W. 
Coogan, THE END OF NEUTRALITY: THE UNITED STATES, BRITAIN, AND MARITIME RIGHTS,
1899–1915, at  17 (Cornel l  Univ. Press 1981). 

97. Id.
98. See general ly id. at  17–29. 
99. Id. at  17, 31. 
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I f the wor ld wars of 1793–1815 establ ished one legal 
pr inciple beyond chal lenge, i t  was that  neither  
bel l igerents nor  neut rals could dictate mar i t ime law. 
Future law, l ike past  law, would be shaped by 
bel l igerents and neut rals balancing cont radictory 
interests on the seas against  the pol i t ical  and st rategic 
impl icat ions of possible pol icies.100

B. Exceptions to Freedom of the Seas 

Sensit ive to the impor tance of freedom of the seas, President  
John F. Kennedy met iculously crafted the “quarant ine” of Cuba 
in October  1962 and had the Organizat ion of Amer ican States 
author ize i t  in order  to minimize the r isk that  the Soviet  Union 
would view the seizure of ships as an act  of war .101 The same 
concern remains very much al ive today. Shor t ly after  the 
launching of the PSI , Nor th Korea descr ibed i t  “as a ‘br igandish 
naval blockade’ akin to ‘ter ror ism in the sea and a gross 
violat ion of internat ional law.’ The official  dai ly Rondong
Sinmun proclaimed, ‘nobody can vouch that  this blockade 
operat ion wi l l  not  lead to such a ser ious development  as an al l -
out  war .’”102 Notably, Nor th Korea does not  have a significant  

100. Coogan, supra note 96, at  20. 
101. Becker , supra note 61, at  215. 
102. See Rebecca Weiner , Prol i feration Secur i ty Ini tiative to Stem Flow of WMD 

Matér iel , CENTER FOR NON-PROLIFERATION STUDIES, July 16, 2003, avai lable at 
ht tp://cns.miis.edu/pubs/week/030716.htm (cit ing to Samantha Maiden, THE

ADVERTISER, July 14, 2003, and Nicholas Kralev, U.S. Seeks Asian Aid for  Ship 
Searches, WASH . TIMES, (June 17, 2003). While I  cannot  read Korean, I  would be very 
interested to know who t ranslated the Korean character izat ions, par t icular ly the word 
“br igand.” 
Int r iguingly, Sel ig S. Harr ison has recent ly cal led into quest ion whether  Nor th Korea is 
actual ly developing a program to enr ich uranium to weapons grade—a quest ion already 
set t led in the cour t  of publ ic opinion: 

Much has been wr it ten about  the Nor th Korean nuclear  danger , but  one 
crucial issue has been ignored: just  how much credible evidence is there to 
back up Washington’s uranium accusat ion? Although i t  is now widely 
recognized that  the Bush Administ rat ion misrepresented and distor ted the 
intel l igence data i t  used to just i fy the invasion of I raq, most  observers have 
accepted at  face value the assessments that  the Administ rat ion has used to 
reverse the previously establ ished U.S. pol icy toward Nor th Korea. 

Sel ig S. Harr ison, Did Nor th Korea Cheat, FOREIGN AFF., Jan./Feb. 2005, at  99, avai lable
at ht tp://www.foreignaffairs.org/20050101faessay84109/sel ig-s-harr ison/did-nor th-korea-
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naval force that  could somehow retal iate in kind were a PSI  
member  to interdict  one of i ts otherwise lawful shipments. This 
inabi l i ty to respond propor t ionately could actual ly backfire and 
t r igger  general war  on the Korean Peninsula. I f the United 
States wishes to gain legit imacy for  the PSI  as a mult i lateral 
ini t iat ive, i t  must  st r ive for  “both wider  internat ional 
par t icipat ion and inst i tut ional safeguards to rest rain i ts own 
power .”103 Unt i l  then, states such as Nor th Korea wi l l  be able to 
denounce the PSI  as an arbit rary tool for  power ful  states to 
wield uni lateral ly against  weaker  states. 

While uni lateral  act ion can radical ly destabi l ize 
internat ional relat ions, instabi l i ty is somet imes necessary to 
develop a humane new norm. The United States and i ts or iginal 
PSI  have taken an appropr iate fi rst  step and can now guide the 

cheat .html (arguing that  the Administ rat ion has exaggerated intel l igence that  may only 
prove lower levels of enr ichment  that  are permit ted under  the NPT). I f Nor th Korea is 
not  capable of expor t ing WMD, then PSI  does not  have much of a purpose. Unfor tunately 
for  Harr ison’s thesis, however , Nor th Korea’s government  acknowledged i ts nuclear  
weapons program in February 2005. Rober t  S. Norr is &  Hans M. Kr istensen, Nor th
Korea’s Nuclear  Program, BULL . ATOMIC SCIENTISTS, May–June 2005, at  64, avai lable at
ht tp://www.thebul let in.org/ar t icle_nn.php?ar t_ofn=mj05norr is. This claim could be 
fraudulent  and intended to secure, for  Nor th Korea, the deterrence that  such a program 
would provide. 
On the other  hand, most  analysts accept  the Nor th Korean government ’s word (and that  
of the U.S. Government) on this subject . Brookings Scholar  Michael O’Hanlon, for  
instance, takes Korean nuclear  weapons as a given and expresses concern that  “the 
economic pressures that  help mot ivate Nor th Korea’s arms sales, counter fei t ing, and 
drug smuggling remain powerful.” Michael O’Hanlon, The Nor th Korean Nuclear  Threat,
CHRON. H IGHER EDUC., Apr . 1, 2005, at  B12, avai lable at ht tps://www.brookings.edu/ 
views/ar t icles/ohanlon/20050401.htm.
L ikewise, journal ist  Tomas Fr iedman argues: 

Nor th Korea’s nuclear  program could be stopped tomorrow by the country 
that  provides roughly half of Nor th Korea’s energy and one-third of i ts food 
suppl ies—and that  is China. Al l  China has to say to K im Jong I l  is: ‘You wi l l  
shut  down your  nuclear  weapons program and put  al l  your  reactors under  
internat ional inspect ion, or  we wil l  turn off your  l ights, cut  off your  heat  and 
put  your  whole count ry on a diet . Have we made ourselves clear?’ One thing 
we know about  China—it  knows how to play hardbal l  when i t  wants to, and 
i f China played hardbal l  that  way with Nor th Korea, the prol i ferat ion threat  
from Pyongyang would be over . 

Thomas L. Fr iedman, Brussels Sprouts, N.Y. TIMES, May 11, 2005, at  A19. In fact , 
Bei jing tolerates the Nor th Korean weapons program. 

103. Becker , supra note 61, at  221. 
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I ni t iat ive’s enlargement . In the ear ly nineteenth century, 
hegemonic Br i tain was the fi rst  state to take bold and 
destabi l izing steps to end the t rans-At lant ic slave t rade.104 Over  
the years that  fol lowed, Br i tain was able to t ransform this moral 
preference into a universal norm. The impulse to end 
prol i ferat ion, however , faces two obstacles that  the opposit ion to 
slave t rade never  had to address. First , as noted above, today’s 
robust  system of internat ional law st rongly favors 
noninter ference in other  states’ affairs and freedom of the 
seas.105 Second, also noted above, i t  seeks to implement  change 
in the long-standing and comprehensive global pol i t ical  system 
in which each state has equal status. Br i tain’s uni lateral pol icy 
to halt  the slave t rade was developed at  a t ime when the legal, 
pol i t ical , and mil i tary systems governing internat ional relat ions 
were inchoate.106 For  the PSI  to gain effect iveness today, i ts 
act ions must  be grounded in internat ional law and minimize i ts 
destabi l izing effects. 

The significance of an interdict ion of WMD depends on 
where the acts take place. For  interdict ions at  sea, this depends 
in turn on the vessel ’s locat ion and the flag i t  fl ies. The locat ion 
presents the fi rst  threshold issue. There are three categor ies of 
waters in which a vessel might  be found. First , a country’s 
“ter r i tor ial  sea” includes i ts por ts and harbors and extends 
twelve miles out  from the coast .107 Within i ts ter r i tor ial  seas, a 
state’s author i ty is at  i ts zenith. Second, a mar i t ime state’s 
“cont iguous zone” extends out  across the next  twelve miles of 
ocean.108 Within this zone, states may pol ice waters for  customs, 
immigrat ion and sanitat ion laws.109 Third, on the high seas, no 

104. See Lee A. Casey &  David B. Rivkin, Jr ., The L imi ts of Legi tmacy: The Rome 
Statute’s Unlawful  Appl ication to Non-State Par ties, 44 VA. J. I NT’L L. 63, 69 (2003). 

105. Cf. Coogan, supra note 96, at  31, 32. 
106. See Patr icia M. Muhammad, Esq., The Trans-Atlantic Slave Trade: A 

Forgotten Cr ime Against Humani ty as Defined by International  Law, 19 AM . U. I NT’L L.
REV. 883, 930 (2004). 

107. U.N. Convent ion on the Law of the Seas, ar ts. 2–3, 11, Dec. 10, 1982, U.N. 
Doc. A/Conf. 62/122, 1833 U.N.T.S. 3, repr inted in 21 I .L .M. 1261 (1982) [hereinafter  
UNCLOS]. 

108. Id. ar t . 33. 
109. See Joel A. Dool in, OPERATIONAL ART FOR THE PROLIFERATION SECURITY

I NITIATIVE 4 (May 3, 2004) (unpubl ished student  paper , Naval War Col lege), avai lable at
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one has author i ty over  vessels flying the flag of another  state 
except  as discussed below.110

I n the ter r i tor ial  sea area of a state—up to approximately 
twelve miles from the coast l ine—foreign ships in so-cal led 
innocent  passage are general ly presumed exempt  from boarding 
or  seizures.111 A government  may search and seize a vessel found 
within i ts own ter r i tor ial  waters, subject  only to 1) a reasonable 
claim that  such vessel ’s t ransit  is “prejudicial  to the peace, good 
order  or  secur i ty of the coastal State” and to 2) any domest ic law 
const raints, such as cr iminal procedure, due process, unlawful 
searches, and takings.112 I f ei ther  of these condit ions is met , then 
the coastal state may board a ship or  permit  another  state to do 
so. With permission or  even pre-author izat ion from the 
government  of the state in whose ter r i tor ial  waters the ship is 
sai l ing, another  power  may search and even seize that  vessel. 
For  example, Kuwait  and the Emirates could give the pol icing 
powers permission to board the ships of smugglers, pirates, and 
other  miscreants sai l ing within twelve miles of their  coast l ines 
in the Persian Gulf. Whi le suspicious vessels would quickly 
learn of this possibi l i ty, their  course adjustments to avoid these 
waters might  give the United States addit ional insights about  
which ships to t rack. While this informat ion may not  lead to an 
immediate interdict ion, i t  might  prove useful at  a later  date. I t  
would also raise addit ional obstacles and thus the costs of 
t rafficking in WMD. 

The fi rst  of these condit ions—a claim that  the ship poses a 
threat  to safety or  secur i ty—can readi ly be overcome i f the state 
credibly claims that  a vessel is car rying WMD. Ar t icle 19 of the 
1982 United Nat ions Convent ion on the Law of the Sea 
(UNCLOS) defines innocent  passage: 

(1) Passage is innocent  so long as i t  is not  prejudicial  to 
the peace, good order  or  secur i ty of the coastal State. 
Such passage shal l  take place in conformity with this 

ht tp://www.fas.org/man/epr int /dool in.pdf. Also extending 188 miles beyond the twelve-
mile l imits of the ter r i tor ial  seas is an exclusive economic zone. Id. at  17. 

110. Coogan, supra note 96, at  17. 
111. UNCLOS, supra note 107, ar t . 17. 
112. See UNCLOS, supra note 107, ar t . 19 (“Passage is innocent  so long as i t  is not  

prejudicial  to the peace, good order  or  secur i ty of the coastal state.”). 
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Convent ion and with other  rules of internat ional law. 
(2) Passage of a foreign ship shal l  be considered to be 
prejudicial  to the peace, good order  or  secur i ty of the 
coastal State i f in the ter r i tor ial  sea i t  engages in any of 
the fol lowing act ivi t ies: (a) any threat  or  use of force 
against  the sovereignty, ter r i tor ial  integr i ty or  pol i t ical  
independence of the coastal State, or  in any other  
manner  in violat ion of the pr inciples of internat ional 
law embodied in the [1945] Char ter  of the United 
Nat ions.”113

Art icle 21 cont inues to permit  
[t ]he coastal State [to] adopt  laws and regulat ions, in 
conformity with the provisions of this Convent ion and 
other  rules of internat ional law, relat ing to innocent  
passage through the ter r i tor ial  sea, in respect  of al l  or  
any of the fol lowing: (a) the safety of navigat ion and the 
regulat ion of mar i t ime t raffic; . . . (d) the conservat ion 
of the l iving resources of the sea; . . . (f) the preservat ion 
of the environment  of the coastal State and the 
prevent ion, reduct ion and cont rol  of pol lut ion 
thereof; . . . [or ] (h) the prevent ion of infr ingement  of 
the customs, fiscal, immigrat ion or  sanitary laws and 
regulat ions of the coastal State.114

While none seem to be precisely on point  in the abst ract , in 
actual i ty, a state should have no difficul ty shoehorning the 
threat  of WMD into one of these just i ficat ions. 

I n the cont iguous zones—extending general ly twelve miles 
out  from the ter r i tor ial  seas—a state may “exercise the cont rol  
necessary to: (a) prevent  infr ingement  of i ts customs, fiscal, 
immigrat ion or  sanitary laws and regulat ions within i ts 
ter r i tory or  ter r i tor ial  sea; (b) punish infr ingement  of the above 
laws and regulat ions commit ted within i ts ter r i tory or  ter r i tor ial  
sea.”115 Once again, lawyers wi l l  l ikely find just i ficat ions for  
boarding a ship carrying WMD in the cont iguous zone of their  
state.

On the other  hand, stopping, boarding, or  seizing a ship on 

113. Id.
114. See UNCLOS, supra note 107, ar t . 21. 
115. UNCLOS, supra note 107, ar t . 33. 
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the high seas that  is suspected of car rying WMD presents a 
var iety of thorny issues. As the UNCLOS116 expl ici t ly notes, “The 
high seas are open to al l  States, whether  coastal  or  land-locked. 
Freedom of the high seas is exercised under  the condit ions laid 
down by this Convent ion and by other  rules of internat ional law. 
I t  compr ises, inter  al ia, both for  coastal and land-locked States: 
(a) freedom of navigat ion . . . .”117 There are notable except ions to 
the general rule of freedom of navigat ion. First  of al l , the 
captain or  the owner  of a ship can waive i t . There may be 
instances when that  permission could be secured; for  instance, 
when the boarding par ty not i fies the owner  or  captain that  the 
ship is suspected of car rying cont raband. The boarding par ty 
may board the ship by surpr ise or  the owner  or  captain may 
voluntar i ly submit  his ship to boarding so as to avoid the 
consequences of incurr ing the boarding par ty’s displeasure. 
L ikewise, permission to interdict  could be secured from 
appropr iate author i t ies of the government  that  have registered 
the ship. Interdict ion is also permissible where reasonable 
grounds exist  to suspect 118 a ship of statelessness,119 engaging in 
slave t rade,120 shipping narcot ic drugs or  psychotropic 
substances,121 commit t ing unauthor ized broadcast ing,122 or  
piracy.123 The legal test  for  seizure is higher . 

I ndeed, i t  was an event  such as this that  t r iggered the 
format ion of the PSI . Act ing on a t ip from U.S. intel l igence, 
Spanish special  forces boarded a Nor th Korean vessel, the So

116. The United States is among the few nat ions not  par ty to this convent ion, but  
i t  is bound by many of i ts provisions to the extent  that  they codify customary 
internat ional law or  that  i t  is a par ty to other  relevant  t reat ies. Jack I . Garvey, The
International  Insti tution Imperative for  Counter ing the Spread of Weapons of Mass 
Destruction: Assessing the Prol i feration Secur i ty Ini tiative, 10 J. OF CONFLICT &  SEC. L . 
125, 147 n.27 (2005). 

117. See UNCLOS, supra note 107, ar t . 87. 
118. The reasonable ground to suspect  standard for  establ ishing a r ight  to visi t  is 

found in UNCLOS, Ar t . 110. See UNCLOS, supra note 107, ar t . 110. 
119. See id. ar t . 92. 
120. See id. ar t . 99. 
121. See id. ar t . 108. 
122. See id. ar t . 109. 
123. See id. ar ts. 100–10 (Piracy is defined clear ly and narrowly and cannot  easi ly 

be read to include acts that  would put  WMD in the hands of non-state actors or  other  
ent i t ies that  should not  have them). 
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San, on the high seas in 2002.124 They were just i fied in doing so 
because the So San was flying di fferent  flags and otherwise 
masking i ts state.125 However , once the Spanish determined that  
the So San was carrying Scud missi les to Yemen and that  there 
was no legal just i ficat ion for  keeping these missi les from 
Yemen’s government , the Spaniards were obl iged to let  the So
San cont inue i ts voyage and del iver  the Scuds.126

The character izat ion of cer tain actors as pirates and cer tain 
ter ror ist  acts as piracy presents a couple of int r iguing 
possibi l i t ies for  punishing or  prevent ing future acts of ter ror ism. 
Professor  Ruth Wedgwood labeled Al Qaeda a pirate 
organizat ion and the at tacks of 9/11 piracy, concluding that  
members of Osama Bin Laden’s network were enemies of 
civi l izat ion.127 Whi le Professor  Wedgwood’s thesis was not  
universal ly accepted, i t  retains considerable heur ist ic value and 
may provide a roadmap for  bui lding suppor t  for  the pol icing of 
those who engage in ter ror ist  acts. At  the level of a plain 
language interpretat ion, i t  is, however , incorrect  in l ight  of the 
UNCLOS’s narrow and expl ici t  defini t ion of piracy.128 L ikewise, 
her  defini t ion is not  par t icular ly useful when seeking to 
interdict  WMD at  sea because either  a vessel does or  does not  
have the protect ion of a state. I f i t  has that  protect ion, then i t  
cannot  be labeled a pirate ship. 

I f a vessel has no state protect ion, internat ional law offers 
no protect ion other  than the dictates of universal human r ights. 
One way to make use of piracy laws, along with universal 
jur isdict ion, l ies in get t ing every state to renounce any 
organizat ion that  uses or  threatens to use violence against  
civi l ian noncombatants. The same sor t  of step was taken in the 
Par is Declarat ion of 1856 when the major  mar i t ime powers 
forever  renounced pr ivateer ing and effect ively made piracy a 

124. See Samuel E. Logan, The Prol i feration Secur i ty Ini tiative: Navigating the 
Legal  Chal lenges, 14 J. TRANSNAT’L L. &  POL ’Y 253, 253 (2005). 

125. See UNCLOS, supra note 107, ar t . 92 
126. Logan, supra note 124, at  253–54. 
127. See Ruth Wedgwood, Agora: Mi l i tary Commissions: Al  Qaeda, Terror ism, and 

Mi l i tary Commissions, 96 AM . J. I NT’L L. 328, 329 (2002). 
128. See UNCLOS, supra note 107, ar t . 100–10. 
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universal cr ime.129 The chal lenge of bui lding universal consensus 
has prevented the U.N. Secur i ty Counci l  from defining ter ror ism 
and wi l l  probably prevent  the bui lding of consensus for  label ing 
WMD t rafficking as piracy. On the other  hand, the Secur i ty 
Counci l  already has the author i ty to permit  interdict ions of 
WMD on the high seas. The Secur i ty Counci l  could simply pass 
a resolut ion author izing al l  necessary means to staunch the flow 
of WMD—an opt ion i t  fai led to exercise when i t  passed UNSCR 
1540.

C. Interdiction as Sel f-Defense 

Shor t  of an expl ici t  U.N. Secur i ty Counci l  Resolut ion, there 
are other  legal arguments to suppor t  interdict ions. The 1945 
Char ter  i tsel f seeks not  to ban the use of force but  merely to 
“ensure, by the acceptance of pr inciples and the inst i tut ion of 
methods, that  armed force shal l  not be used, save in the common 
interest . . . .”130 I t  goes on to acknowledge that  “[n]othing in the 

129. See Douglas R. Burgess, Jr ., The Dread Pi rate Bin Laden: How Thinking of 
Terror ists as Pi rates Can Help Win the War on Terror , LEGAL AFF., July/Aug. 2005, 
avai lable at ht tp://www.legalaffairs.org/issues/July-August-2005/feature_burgess_
julaug05.msp. Burgess unfor tunately seems to think that  the problem is as simple as 
get t ing al l  states to agree that  something cal led ter ror ism is akin to piracy and should be 
banned. He seems obl ivious to the difficulty states have in defining ter ror ism and that  
states suppor t  these acts because they bel ieve the acts to be in their  interest . I n 1856, 
the United States actual ly refused to accept  the Declarat ion of Par is formally because i t  
was unready to forswear  pr ivateer ing. See Coogan, supra note 96, at  22. Customary 
internat ional law quickly developed on this mat ter  as the U.S. government  renounced 
pr ivateers once and for  al l  dur ing the Civi l  War when the Confederate states used this 
tool of war  to great  effect . I n i ts opposit ion to the Confederacy’s pr ivateers, the U.S. 
government  gave up i ts claim to persistent  and unambiguous object ions to the new norm 
against  pr ivateers. Customary internat ional law progressed apace unimpeded by 
Amer ican const raints. The evolut ion of technology helped in this process as ships of war  
became increasingly expensive and special ized. I t  no longer  made sense for  commercial 
ships to pick up a few cannons and join a war  effor t . The guns grew too large for  
ret rofi t t ing and were of l i t t le use without  armor plat ing the walls of a ship. For  more on 
the technological t ransformat ions of this era, see MARK R. SHULMAN, NAVALISM AND THE 

EMERGENCE OF AMERICAN SEA POWER, 1882–1893 (1995).
Coincident ly, Par is is also where the PSI  Statement  of Interdict ion Pr inciples was 
or iginal ly announced. John R. Bolton, Under  Sec’y for  Arms Control and Int ’l  Sec. 
Affairs, Remarks at  Prol i ferat ion Secur ity Ini t iat ive Meet ing (Sept . 4, 2003), 
ht tp://www.state.gov/t /us/rm/23801.htm.

130. U.N. Char ter  ar t . 51 (emphasis added). 
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present  char ter  shal l  impair  the inherent  r ight  of individual or  
col lect ive self-defence i f an armed at tack occurs against  a 
Member  of the United Nat ions . . . .”131 The defini t ion of those 
pr inciples and methods as wel l  as the significance of this 
inherent  r ight  remains contested. 

Perhaps the inherent  r ight  includes a r ight  to launch 
prevent ive war  under  some circumstances. The doct r ine of 
prevent ive war  remains an ar row in the quiver  of U.S. nat ional 
secur i ty st rategy. But  as a mat ter  of operat ional real i ty, i t  
appears to have been exhausted—at least  for  now. The fai lure to 
find WMD in I raq, the lack of broad suppor t  for  the U.S.-led war  
in I raq, and the ser ious drain on resources imposed by the on-
going operat ions in Afghanistan and I raq makes prevent ive war  
ext remely unl ikely in the near  future. The prospect  of a 
prevent ive war  may re-emerge at  some late date, but  i t  appears 
to have no more pol i t ical  legit imacy than i t  would have had pr ior  
to 9/11. I n l ight  of the embarrassing fai lure to locate WMD, i t  
seems unl ikely that  prevent ive war  wi l l  develop the pol i t ical  
suppor t  necessary to help promote the tenuous legal argument . 
On the other  hand, effor ts to legit imate a preventat ive seizure of 
a shipment  of previously ident i fied WMD would not  face such 
high hurdles. 

The use of force under  the PSI  may or  may not  fal l  under  the 
classical defini t ion of ant icipatory self-defense, depending on the 
circumstances and facts.132 As a basis for  the use of force, the 
just i ficat ion for  self-defense has t radit ional ly been judged by the 
rule of the Carol ine: the use of force in ant icipat ion of an at tack 
is const rained by propor t ional i ty and by a requirement  that  the 
threat  “leav[es] no choice of means, and no moment  for  
del iberat ion.”133 Surely, ant icipatory self-defense would just i fy 
U.S. dest ruct ion of a Nor th Korean naval vessel car rying 
nuclear  t ipped missi les toward San Francisco, even absent  a 

131. U.N. Char ter  pmbl. 
132. See Michael Byers, Pol icing the High Seas: The Prol i feration Secur i ty 

Ini tiative, 98 AM . J. I NT’L L. 526, 541 (2004). 
133. Let ter , with enclosures, from Daniel  Webster  to Lord Ashbur ton (July 27, 

1842) (compiled by the Avalon Project  at  Yale Law School), avai lable at 
ht tp://www.yale.edu/lawweb/avalon/diplomacy/br i t ian/br -1842d.htm (giving context  and 
correspondence surrounding this seminal exchange). 
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declarat ion of war . Shor t  of that  clear-cut  case, however , 
ant icipatory self-defense may not  legit imate an interdict ion on 
the high seas. 

D. Boarding Agreements 

Many merchant  ships fly flags of convenience to avoid taxes, 
laws regulat ing work condit ions of their  crew, or  environmental 
regulat ions, or  any combinat ion thereof. Some small  states 
register  these ships for  small  sums that  add up to a significant  
revenue st ream. Even though they were selected based on the 
impl ied promise that  they wi l l  not  inconvenience ship owners, 
these states retain the legal author i ty to board ships carrying 
their  flags.134 Moreover , they are able to delegate al l  of their  
author i ty i f they wish. To date, five leading flag states have 
signed boarding agreements, including L iber ia135 and Panama.136

As a consequence, a large por t ion of the global merchant  fleet  is 
flagged by states that  ei ther  suppor t  the PSI  or  have signed 
boarding agreements. More than half the wor ld’s shipping fleet , 
by weight , is l iable to boarding with minimal obstacles.137

I nterdict ion of WMD aboard these vessels no longer  presents 
ser ious legal obstacles. 

One should pause to note the t remendous feat  of diplomacy 
that  has given the PSI  members legal author i ty to board any of 

134. UNCLOS, supra note 107, at  94, 217. 
135. Agreement  Between the Government  of the United States of Amer ica and the 

Government  of the Republic of L iber ia Concerning Cooperat ion To Suppress the 
Prol i ferat ion of Weapons of Mass Dest ruct ion, Their  Del ivery Systems, and Related 
Mater ials by Sea, U.S.-L iber ., Feb. 11, 2004, ht tp://www.state.gov/t /isn/t r ty/32403.htm. 

136. Amendment  to the Supplementary Arrangement  Between the Government  of 
the United States of Amer ica and the Government  of the Republic of Panama to the 
Arrangement  Between the Government  of the United States of Amer ica and the 
Government  of Panama for  Suppor t  and Assistance from the United States Coast  Guard 
for  the Nat ional Mar it ime Service of the Minist ry of Government  and Just ice, U.S.-Pan., 
May 12, 2004, ht tp://www.state.gov/t /isn/t r ty/32858.htm. As of July 25, 2005, five 
count r ies have signed ship-boarding agreements with the United States in conjunct ion 
with the PSI . Cyprus was the fi fth count ry to sign a ship-boarding agreement ; previous 
agreements have been concluded with L iber ia, Panama, the Marshal l  I slands, and 
Croat ia. Media Note, U.S. Dep’t  of State, The United States and the Republic of Cyprus 
Prol i ferat ion Secur i ty Ini t iat ive Ship Boarding Agreement  (July 25, 2005), 
ht tp://www.state.gov/r /pa/prs/ps/2005/50035.htm.

137. Becker , supra note 61, at  182; see general ly Dool in, supra note 109, at  5. 
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thousands of ships. I f finding WMD is l ike searching for  needles 
in a haystack, i t  is wor th not ing that  the PSI  members may now 
X-ray large por t ions of that  haystack. The t imid might  demur at  
the level of persuasion that  may have been appl ied in order  to 
obtain signatures on these boarding agreements, but  no one has 
claimed L iber ia and Panama signed under  duress. Such a claim 
might  have the effect  of nul l i fying the agreements.138

This si tuat ion also raises the interest ing issue as to whether  
one state can simply purchase some of another  state’s r ights. 
I nternat ional law does not  specifical ly disal low the purchase 
from a state of the r ight  to board a vessel bear ing i ts flag. So 
what  is to stop South Korea from offer ing to purchase this r ight  
from Nor th Korea in exchange for  a steady supply of food and 
energy? For  those t rying to figure out  how the fi fty-year  war  in 
Korea might  end in a whimper  rather  than in a bang, this could 
present  an int r iguing possibi l i ty. L ikewise, what  is to keep the 
United States from making boarding permission a condit ion of 
cont inued par t icipat ion in regional secur i ty or  even free t rade 
areas?

E. Strengthening the PSI ’s Legi timacy 

A pol i t ical  scient ist  may quest ion why the PSI  should seek 
legal author i ty in the fi rst  place. After  al l , laws are not  death 
pacts, and the consequences of WMD fal l ing into the hands of a 
ter ror ist  organizat ion are unfathomable. Moreover , even leading 
internat ional rule of law jur ists recognize that  “a violat ion of the 
law is not  necessar i ly always deplorable and may even be a good 
thing.”139 The response, of course, is that  by br inging the law in 
accord with pol icy, one cont inues to suppor t  a system of laws—
one which general ly benefi ts those seeking to maintain peace 
and secur i ty. 

More formal and t radit ional ini t iat ives to permit  
interdict ions are also being pursued. Along with the United 

138. Vienna Convent ion on the Law of Treat ies, May 23, 1969, ar t . 52, 1155 
U.N.T.S. 331, avai lable at ht tp://unt reaty.un.org/i lc/texts/inst ruments/engl ish/convent ion
s/1_1_1969.pdf [hereinafter  Vienna Convent ion]. 

139. Thomas M. Franck, Humani tar ian and Other  Interventions, 43 COLUM . J. 
TRANSNAT’L L. 321, 325 (2005). 
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States, the London-based Internat ional Mar i t ime Organizat ion 
has proposed amending the International  Convention for  the 
Suppression of Unlawful  Acts against the Safety of Mar i time 
Navigation to cr iminal ize the i l legal prol i ferat ion of WMD at  
sea.140 This laudable effor t  may succeed but  only to the extent  of 
permit t ing boarding or  interdict ion upon flag state consent . 
What  prol i ferat ing state wi l l  voluntar i ly give up this r ight? Each 
of these PSI  agreements is shr inking the sphere of freedom in 
which prol i ferat ion can occur . At  the present  rate of progress, 
that  space may eventual ly become so small  that  wor ld opinion 
considers counter -prol i ferat ion to be a base norm. This shift  
would make i t  much easier  for  the United States or  “l ike-minded 
count r ies” to seek a specific resolut ion of the Secur i ty Counci l  to 
target  the ships of one rogue state. Making a simi lar  argument , 
the Bush Administ rat ion has ci ted the Secur i ty Counci l  
President ial  Statement  of 1992 as author i ty for  such 
interdict ions.141 The Secur i ty Counci l  i tsel f did l ikewise when 
passing UNSCR 1540. But  the value of the President ial  
Statement  is debatable and highl ights the fact  that  much work 
remains to establ ish the author i ty to interdict  WMD at  sea. 

On the other  hand, i f the PSI  does signal a move away from 
cent ral ized decision-making on issues related to internat ional 
peace and secur i ty, then i t  may be more wor thwhi le to pursue 
regional ar rangements rather  than a global solut ion. Ar t icle 52 
of the 1945 U.N. Char ter  preserves the r ight  of regional 
organizat ions or  ar rangements to deal with the maintenance of 
internat ional peace and secur i ty as appropr iate for  regional 
act ion such as that  per formed by NATO.142 So a regional secur i ty 
organizat ion, act ing with the specific author izat ion of each state 
in the region, might  declare a Nuclear  Free Zone (NFZ) and 
request  that  the Secur i ty Counci l  help enforce i t . The Secur i ty 
Counci l  could in turn pass a resolut ion pursuant  to i ts author i ty 
under  Chapter  VI I  of the Char ter  to author ize the use of al l  
necessary means to enforce the regional ban on WMD.143 Or , 
states in a given region could act  without  expl ici t  resolut ion, 

140. See Esper  &  Al len, supra note 73, at  5. 
141. See Prosser  &  Scovi l le, supra note 21. 
142. U.N. Char ter  ar t . 52. 
143. Id. ar t . 40. 
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suppor ted by the claim that  they retain the r ight  to do so, much 
as NATO did in 1999 to prevent  genocide in Kosovo.144 Lately 
some states have been working to establ ish an NFZ throughout  
the ent ire southern hemisphere. The United States, Great  
Br i tain, and France have consistent ly blocked such effor ts in 
order  to ensure that  their  own nuclear  forces remain 
unencumbered.145 What  would happen i f the Secur i ty Counci l  
were able to establ ish such an NFZ in which i t  could l icense 
cer tain states to carry nuclear  weapons or  other  WMD under  
cer tain circumstances? Even in states that  ban individual 
ownership of guns, law enforcement  officers are permit ted to 
carry them. Such a system would al low the nuclear  states to 
have their  proverbial  cake (WMD), and eat  i t  too (refuse WMD 
to others). 

The United States is already pursuing a di fferent  and yet  
equal ly innovat ive regional pol icy. Pacific Command’s (PACOM) 
Regional Mar i t ime Secur i ty Ini t iat ive (RMSI ) is bui lding a 
“coal i t ion of the wi l l ing” to counter  t ransnat ional threats, 
including ter ror ism, mar i t ime piracy, i l legal t raffic in narcot ics, 
weapons, humans, and i l l ici t  cargo and other  cr iminal act ivi t ies 
in the Asia-Pacific region.146 The overal l  goal is to develop a 
par tnership of wi l l ing nat ions who work together  “to ident i fy, 
monitor , and intercept  t ransnat ional mar i t ime threats under  
internat ional and domest ic law.”147 By increasing the range of 
states and organizat ions par t icipat ing in this ini t iat ive and by 
expanding the scope of act ivi t ies i t  under takes, the United 
States appears to be creat ing the st ructure upon which the PSI  
can be implemented. Given the vast  por t ion of the wor ld within 
PACOM’s purview—stretching from the l i t torals of the Indian 

144. Wil l iam H. Taft , IV, Symposium Remark “The Uni ted States and 
International  Law: Confronting Global  Chal lenges,” 36 GEO. J. I NT’L L. 659, 661 (2005). 

145. Indeed, these and other  powers have also worked to preserve the r ight  of 
unfet tered t ransit  of nuclear  mater ials through the high seas and Exclusive Economic 
Zones of coastal states. See Chaffee, supra note 33. 

146. See RMSI , supra note 39; see also Toshi Yoshihara &  James Holmes, I slands
Only Look Peaceful ; Japan Needs U.S. to Anchor  Terr i tor ial  Tug-of-War Wi th China,
ATLANTA J.-CONST., Feb. 18, 2005, at  A19. 

147. Admiral Tom Fargo, USN Commander , U.S. Pacific Command, Address at  
Mil i tary Operat ions and Law Conference, (May 3, 2001), ht tp://131.84.1.218/speeches/sst
2004/040503milops.shtml; see also RMSI , supra note 39. 
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Ocean through the South Pacific and as far  nor th as the Ber ing 
Sea—the ambit ion is breathtaking. I t  is one thing for  
Washington to issue a direct ive with global scope. I t  is ent irely 
another  to develop operat ional capacity to implement  i t  in 
dozens of count r ies and near ly one-hundred mil l ion square miles 
of ear th and sea.148 U.S. PACOM is under taking cooperat ive 
effor ts with regional par tners to increase si tuat ional awareness 
and informat ion shar ing, to develop responsive decision-making 
architecture within the region, to enhance mar i t ime intercept ion 
capacity, and to increase agency, minister ial , and internat ional 
cooperat ion.149 L i t t le informat ion is publ icly avai lable with 
which to evaluate the RMSI ’s progress in these laudable effor ts. 
Yet  i t  seems notewor thy that  a mil i tary commander—not  a 
professional diplomat—is taking the lead on this impor tant  
mult i lateral  diplomat ic ini t iat ive.150 Whi le the RMSI ’s official  
st rategy paper  ment ions the PSI  only as one of a number  of 
“cooperat ive secur i ty act ivi t ies” i t  “complements,” the RMSI  
appears to be the pr incipal mechanism through which the 
United States is inst i tut ional izing the PSI  agenda.151 At  the 
same t ime, i t  offers an innovat ive next  step. One of i ts stated 
object ives is to “develop seamless par tnerships between 
governments and the pr ivate sector  to balance mar i t ime safety 
and secur i ty with free t rade.”152 As such i t  echoes other  U.S. 
ini t iat ives such as the Container  Secur i ty Ini t iat ive and the 
Customs-Trade Par tnership Against  Terror ism in their  effor ts to 
br idge the divides between the government  and the pr ivate 
sector .153

148. See Yoshihara &  Holmes, supra note 146, at  A19; see also Naval  
Meteorology and Oceanography Command Homepage, Oceans of the Wor ld, 
ht tp://pao.cnmoc.navy.mil /pao/Educate/OceanTalk2/indexoceans.htm (last  visi ted Apr . 2, 
2006).

149. Tom Fargo, Commander , U.S. Pacific Command, Speech at  the Mil i tary 
Operat ions and Law Conference, Victor ia, Br i t ish Columbia (May 3, 2004), 
ht tp://www.pacom.mil /speeches/sst2004/040503milops.shtml.

150. See general ly U.S. Pacific Command, ht tp://www.pacom.mil  (containing 
var ious documents and repor ts on RMSI ) (last  visi ted Apr . 2, 2006). 

151. U.S. Pacific Command, RMSI , supra note 39, at  13. 
152. Id. at  7. 
153. In January 2002, the Commissioner  of Customs and Border  Protect ion 

announced the creat ion of the Container  Secur i ty Ini t iat ive (CSI ). Through the CSI  
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I t  wi l l  be fascinat ing to watch how U.S. PACOM handles a 
publ ic-pr ivate par tnership. I t  wi l l  also be interest ing to see how 
var ious agencies of the U.S. government  coordinate these 
ini t iat ives, given their  over lapping interest  in mar i t ime secur i ty. 
L ikewise, i t  wi l l  be interest ing to see i f the PSI  serves as a 
model for  the format ion of peace and secur i ty pol icy and 
internat ional law in an era increasingly character ized by weak 
global organizat ions and renewed chal lenges to internat ional 
law.

VI . UNITED NATIONS AND PROLIFERATION

The Ini t iat ive’s suppor ters are pursuing a var iety of means 
to bui ld legit imacy and pol i t ical  suppor t . I n addit ion to the 
boarding agreements, internat ional convent ions, and regional 
ar rangements discussed above, they have been working to bui ld 
suppor t  in the U.N. Secur i ty Counci l . 

A. Secur i ty Counci l  Effor ts 

On Apr i l  28, 2004, the U.N. Secur i ty Counci l  unanimously 
passed one of the most  sweeping resolut ions in i ts history.154

Basing i ts author i ty on Chapter  VI I  of the 1945 Char ter , 
UNSCR 1540 decided that  al l  states shal l  (1) refrain from 
providing suppor t  to non-states seeking WMD; (2) adopt  laws 
prohibi t ing non-state actors from acquir ing WMD; and (3) take 
measures to prevent  prol i ferat ion.155 Only UNSCR 1373—passed 
in the immediate wake of 9/11—comes anywhere close to 
UNSCR 1540 in i ts ambit ion.156 Not  only does i t  take a posit ion 

mar it ime containers that  pose a r isk for  ter ror ism are ident i fied and examined at  foreign 
por ts before they are shipped to the United States. See U.S. CUSTOMS FACT SHEET, supra
note 37. 

154. For  the complete text  of this path breaking resolut ion, see S.C. Res. 1540, 
supra note 49. The ult imate resolut ion was cosponsored by France, the Phi l ippines, 
Romania, the Russian Federat ion, Spain, the United Kingdom, and the United States. 

155. S.C. Res. 1540, supra note 49. 
156. Passed on September 28, 2001, the resolut ion required states to ensure that  

their  banks do not  faci l i tate the financing of ter ror ist  operat ions, that  they do not  permit  
ter ror ists to t ravel, and that  ter ror ists are unable to t rain within their  ter r i tory. 
Resolut ion 1373 appears to be the fi rst  at tempt  of the Secur i ty Counci l  to do anything 
resembling legislat ing, but  this innovat ion has not  been widely commented upon, 
probably because i t  was passed in the shadow of 9/11. See S.C. Res. 1373 U.N. Doc. 
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on behalf of the Secur i ty Counci l , i t  requires al l  states to pass 
domest ic legislat ion to suppor t  i ts pol icy determinat ions. Pr ior  
to these resolut ions, most  exper ts would have agreed with the 
conclusion that  there is “no legislature, in the technical sense of 
the term, in the United Nat ions system . . . . That  is to say, there 
exists no corporate organ formal ly empowered to enact  laws 
direct ly binding on internat ional legal subjects.”157 I ronical ly, 
President  Bush and John Bolton, two determined cr i t ics of the 
United Nat ions, have radical ly expanded i ts capacity to act  as a 
wor ld government .158

UNSCR 1540 or iginated in a proposal made by President  
Bush to the U.N. General Assembly in September  2003. He 
explained the new PSI  br iefly and requested that  the Secur i ty 
Counci l  “adopt  a new ant i-prol i ferat ion resolut ion . . . [that  
would] cal l  on al l  members of the U.N. to cr iminal ize the 
prol i ferat ion of weapons of mass dest ruct ion, to enact  st r ict  
expor t  cont rols consistent  with internat ional standards, and to 
secure any and al l  sensit ive mater ials within their  own  

S/RES/1373 (Sept . 28, 2001). 
157. Stefan Talmon, The Secur i ty Counci l  As Wor ld Legislature, 99 AM . J. I NT’L L.

175, 175 (2005) (ci t ing Prosecutor  v. Tadic, Case No. IT-94-1-1, Decision on Defence 
Mot ion for  Inter locutory Appeal on Jur isdict ion, ¶ 43 (Oct . 2, 1995) repr inted in 35 I .L .M. 
32 (1996)). 
As Talmon notes, the new “legislat ion” differs from previous requirements that  states 
enact  legislat ion in that  i t  does not  refer  to specific targets of such enactments by name. 
The obl igat ions imposed are general and abst ract . See id. at  176. Instead of enact ing 
sanct ions against  L ibya or  the appl icabi l i ty of the Four th Geneva Convent ion to the 
Palest inian ter r i tor ies, 1373 and 1540 refer  to “ter ror ist ” organizat ions. Id. at  176. 

158. Expanding the legal capacity, however , does not  imply expanding the 
organizat ional capacity to ensure compliance with this vir tual “legislat ion.” Both 
Resolut ions 1373 and 1540 require extensive repor t ing requirements of each state. And, 
l ike unfunded mandates, they do not  provide the suppor t  necessary for  poor  count r ies to 
repor t—let  alone to comply with their  terms. At  least  for  1540, PSI  can provide mater ial  
assistance in complying. But  there remains a yawning gap in the abi l i ty of poor  countr ies 
to effect ively repor t  on their  effor ts. Without  adequate resources for  repor t ing, there is 
l i t t le abi l i ty for  the United States and other  concerned powers to benchmark or  
otherwise improve compliance. As a consequence, there is a real need for  some 
nongovernmental organizat ion, phi lanthropy or  pro bono pract ice to help the poor  
countr ies repor t  on their  effor ts to enact  and abide by Resolut ions 1373 and 1540. See
S.C. Res. 1540, supra note 49; see also S.C. Res. 1373, supra note 156. 
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borders.”159 I n doing so, President  Bush expl ici t ly t ied UNSCR 
1540 to the PSI . There are no establ ished rules of interpretat ion 
for  Secur i ty Counci l  resolut ions.160 That  said, i t  does seem 
significant  that  the result ing resolut ion actual ly goes fur ther  
than merely to “cal l  on al l  members.” I nstead i t  “[d]ecides . . . 
that  al l  States, in accordance with their  nat ional procedures, 
shal l  adopt  and enforce appropr iate effect ive laws which 
prohibi t  any non-state actor  to manufacture, acquire, possess, 
develop, t ranspor t , t ransfer  or  use nuclear , chemical or  
biological weapons and their  means of del ivery, in par t icular  for  
ter ror ist  purposes . . . .”161 I n l ight  of the impor tance of the issues 
addressed, the level of publ ic scrut iny involved, and the legal 
novelty of UNSCR 1540, i t  seems fair  to conclude that  the 
Secur i ty Counci l  was endorsing the PSI . Does this 
comprehensive endorsement  extend to a delegat ion of Chapter  
VI I  author i ty to the PSI ’s decision makers? Would i t  al low the 
United States and other  direct ly interested states to use force to 
interdict  passage of a nuclear  weapon (or  a Scud missi le) on i ts 
way to Yemen or  Somalia? 

B. Does UNSCR 1540 Ful ly Legi timate Forceable Counter-
prol i feration?

Apparent ly not . Or  rather , not  yet . A Br i t ish statement  
issued at  the t ime was intended to reassure those who resisted 
an expl ici t  author izat ion of interdict ions on the high seas. “What  
this resolut ion does not  do is author ise enforcement  act ion 
against  states or  against  non-state actors in the ter r i tory of 
another  count ry. The resolut ion makes clear  that  i t  wi l l  be the 
Counci l  that  monitors i ts implementat ion. Any enforcement  
act ion would require a new Counci l  decision.”162 I ndeed, the 

159. George W. Bush, President  of the U.S., Address to the United Nat ions General 
Assembly (Sept . 23, 2003), avai lable at ht tp://www.un.org/webcast /ga/58/statements/ 
usaeng030923.htm.

160. The U.N. Char ter  is a t reaty and as such should be interpreted in good faith, 
in accordance with ordinary means, and in l ight  of i ts purpose. Presumably, resolut ions 
passed under  i ts author i ty should also be interpreted in l ight  of their  purpose. Vienna 
Convent ion, supra note 138, ar ts. 3(b), 31. 

161. S.C. Res. 1540, supra note 49, ¶ 2. 
162. Adam Thomson, Deputy Permanent  Representat ive of the U.K. Mission of Gr . 



SHULMAN FINAL  5/8/2006 1:10 PM 

2006] PROLIFERATION SECURITY INTIATIVE 821

                                                          

United States dropped a provision expl ici t ly author izing the 
interdict ion of WMD at  sea in exchange for  China’s vote.163 The 
United States was only able to salvage a provision in paragraph 
ten that  “cal ls upon al l  States, in accordance with their  nat ional 
legal author i t ies and legislat ion and consistent  with 
internat ional law, to take cooperat ive act ion to prevent  i l l ici t  
t rafficking in nuclear , chemical or  biological weapons, their  
means of del ivery, and related mater ials . . . .”164 UNSCR 1540 
fal ls shor t  of author izing interdict ions. But , State Depar tment  
Pr incipal Deputy Assistant  Secretary Andrew Semmel’s 
character izat ion seems fair : “The PSI  and 1540 are 
complementary. Paragraph ten of the resolut ion reflects this 
symbiosis.”165

What  fur ther  author izat ion would be required to author ize 
interdict ions? While a new resolut ion pursuant  to Chapter  VI I  
would undoubtedly suffice, perhaps a less sweeping measure 
would also work. Paragraph 2 of Ar t icle 27 of the 1945 Char ter  
al lows the Secur i ty Counci l  to decide “procedural mat ters” by a 
mere major i ty.166 At  some point , the Secur i ty Counci l  may decide 
that  the implementat ion of UNSCR 1540 by applying the PSI  to 
specific si tuat ions (for  example, to Nor th Korean expor ts) is a 
mere procedural mat ter . 

UNSCR 1540 raises several other  significant  issues. Most  
notably, i t  requires states to prohibi t  prol i ferat ion to non-state 
actors—in effect  legislat ing for  members. The 1945 Char ter , 

Br it . and N. I r ., Statement  to the Secur i ty Counci l  of the U.N. (Apr . 22, 2004), avai lable
at ht tp://www.ukun.org/ar t icles_show.asp?Sar t icleType=17& Art icle_ID=744. Recal l  that  
this discussion fol lowed the intense debate about  UNSCR 1441’s author izat ion of force to 
compel Saddam Hussein’s I raq to abandon i ts WMD programs. Much of the I raq debate 
turned on whether  1441 sufficed to author ize mil i tary act ion or  a second resolut ion was 
required. See S.C. Res. 1441, U.N. Doc. S/RES/1441 (Nov. 8, 2002). 

163. Sean D. Murphy ed., UN Secur i ty Counci l  Resolution on Nonprol i feration of 
WMD, 98 AM . J. I NT’L L. 606, 606 (2004) (ci t ing Colum Lynch, Weapons Transfers 
Targeted, WASH . POST, Apr . 29, 2004, at  A21). 

164. S.C. Res. 1540, supra note 49, ¶ 10. 
165. Andrew Semmel, Pr incipal Deputy Assistant  Sec’y of State for  Nuclear  

Nonprol i ferat ion, U.N. Secur i ty Counci l  Resolut ion 1540: The U.S. Perspect ive, Remarks 
at  Conference on Global Nonprol i ferat ion and Counter ter ror ism: United Nat ions 
Secur i ty Counci l  Resolut ion 1540 del ivered at  Chatham House, London (Oct . 12, 2004), 
avai lable at ht tp://www.state.gov/t /isn/r ls/rm/37145.htm. 

166. U.N. Char ter  ar t . 27, para. 2. 
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however , does not  grant  the Secur i ty Counci l  author i ty to 
legislate. As a nuclear  power  and a nonpermanent  member  of 
the Secur i ty Counci l , Pakistan raised this issue.167 Nor  does the 
1945 Char ter  provide the United Nat ions with the democrat ic 
apparatus general ly required for  legislatures to make legit imate 
law—at least  in many states. Some arms cont rol  advocates 
worry that  Secur i ty Counci l  legislat ion is inherent ly 
undemocrat ic, that  1540 may undermine the mult i lateral  
t reat ies already binding states to l imit  prol i ferat ion, and that  
1540 undervalues the significant  obl igat ion of states to reduce 
and eventual ly el iminate their  own nuclear  arsenals.168 I t  seems 
unfair , however , to categor ize UNSCR 1540 as undermining 
exist ing mult i lateral t reat ies merely by binding cer tain states to 
l imit  prol i ferat ion. 

VI I . CONCLUSIONS AND RECOMMENDATIONS

The PSI ’s par t icipants are bui lding legal and pol i t ical  
suppor t  for  highly-focused use of force operat ions to counter  the 
prol i ferat ion of WMD. Eventual ly, these effor ts may mature into 
the format ion of clear  and substant ive law permit t ing highly-
focused mil i tary operat ions anywhere in the wor ld in order  to 
halt  the flow or  prevent  the use of WMD. Analogous movements 
in previous centur ies took decades to r ipen into universal bans 
on piracy and the internat ional slave t rade. Over  the past  half 
century, a simi lar  norm has been developing to prevent  
genocide. The st ruggles to end piracy, the slave t rade, and 
genocide have required decades. The threat  of WMD is so great  
and so imminent  that  we do not  have decades for  the norm to 
mature. This recognit ion leads to several tentat ive conclusions. 

A. Put the Cat Back in the Bag 

Cer tainly internat ional peace and secur i ty would be wel l  
served were Nor th Korea to abandon i ts nuclear  weapons 
program. Should that  object ive not  be achieved, any agreement  

167. See Murphy, supra note 163, at  607. 
168. See John Burroughs, Execut ive Dir ., Lawyers’ Comm. on Nuclear  Pol icy, 

Statement  at  U.N. Correspondents’ Associat ion (Mar . 31, 2004), ht tp://www.reaching 
cr i t icalwi l l .org/pol i t ical/SC/SC.html#john_statement .
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with Nor th Korea that  acknowledges i ts r ight  to retain i ts 
nuclear  weapons program should include a requirement  that  
Nor th Korea consent  to having i ts outbound vessels boarded and 
any WMD seized. After  al l , counter -prol i ferat ion makes sense 
only where the cat  has not  already been let  out  of the bag. In the 
case of Nor th Korea, the cat  is out  of the bag, so the concern now 
is to bag the cat  on the Korean Peninsula. I n the al ternat ive, a 
specific U.N. Secur i ty Counci l  Resolut ion could endorse 
interdict ions or  an embargo on Nor th Korea. Perhaps China 
could be convinced to abstain from a veto i f the current  round of 
negot iat ions fai l . 

B. Embrace International  Law 

Counter -prol i ferat ion wi l l  be best  served by harnessing 
internat ional convent ions, not  marginal izing them. The 
UNCLOS should be suppor ted in par t  because i t  offers a legal 
framework for  fur ther  legit imat ing the PSI . Unl ike al l  but  two 
members of NATO and 145 other  nat ions, the United States is 
not  a par ty to the UNCLOS. When the t reaty opened for  
signature in 1982, President  Ronald Reagan’s Special  Envoy on 
the Law of the Sea Treaty, Donald Rumsfeld, worked to 
dissuade other  count r ies from signing based on the claim that  i t  
would insufficient ly protect  U.S. interests.169 As Secretary of 
Defense in 2003, Mr . Rumsfeld reversed this posit ion, deeming 
the t reaty’s protect ion of navigat ion r ights as “cr i t ical  to the 
United States Armed Forces.”170 Two and a half years later , 
however , the Administ rat ion has not  moved to rat i fy the t reaty, 
despite claims that  “i t  provides the only legit imate internat ional 
framework for  the [I ]ni t iat ive.”171 I n this instance, i t  appears 

169. See Ed Feulner , Out to Sea, WASH . TIMES, Mar . 8. 2005. 
170. John A. Duff, A Note on the Uni ted States and the Law of the Sea: Looking 

Back and Moving Forward, 35 OCEAN DEV. &  I NT’L L. 195, 201 (2004) (quot ing U.N. 
Convent ion on the Law of the Sea Hear ing, Test imony of Mark T. Esper , Deputy 
Assistant  Sec’y of Def. for  Negot iat ion Pol icy (Oct . 21, 2003), ht tp://foreign.senate. 
gov/test imony/2003/EsperTest imony031021.pdf).

171. The Senate Foreign Relat ions Commit tee voted nineteen to zero to 
recommend the United States enter  the UNCLOS. Lawrence J. Korb, Bush Fai l ing at 
Nuclear  Secur i ty, BOSTON GLOBE, Jan. 2, 2005, at  C11; see also Senator  Richard G. 
Lugar , Law of the Sea Treaty Balances U.S. and Wor ld Interests, GLOBAL I SSUES, Apr . 
2004, ht tp://usinfo.state.gov/journals/i tgic/0404/i jge/gj02.htm.
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that  the Administ rat ion’s ant ipathy to mult i lateral convent ions 
is undermining i ts capacity to develop a robust  coal i t ion of the 
wi l l ing. The United States should rat i fy the UNCLOS. 

C. Broaden the Base 

The PSI  has made great  progress in terms of effect iveness 
and gaining internat ional legit imacy. Widening the coal i t ion 
beyond states would only enhance i ts effect iveness and may also 
accelerate the format ion of norms essent ial  for  i ts eventual 
acceptance as ent irely legit imate. I f the PSI  is to succeed, i t  
means rethinking cer tain elemental components of the 
internat ional legal regime. I t  means author izing act ions that  
previously would have been under taken only under  the rubr ic of 
war  or  deniable cover t  act ion. I t  means cont inuing to bui ld a 
robust  coal i t ion of wi l l ing states that  have few or  no st rong 
obl igat ions to each other  and one based on l imited common 
interests or  purposes. Some of the Ini t iat ive’s par t icipants, such 
as the small  count r ies that  offer  flags of convenience, may even 
have been coerced into joining. PSI ’s suppor ters should work 
toward universal acceptance of i ts pr inciples. 

D. Open up the Discussion 

Exposing the PSI  to a wider  range of input  should increase 
internat ional confidence in i t  and enhance i ts effect iveness. 
Bui lding i t  into a formal agreement  with Nor th Korea would 
give i t  addit ional legit imacy and help l imit  the prol i ferat ion of 
WMD. Reveal ing the levels of suppor t  for  the PSI  around the 
wor ld would help establ ish the norm necessary for  the creat ion 
of universal law. Dedicat ing resources to help poor  or  weak 
states conform to the requirements of UNSCR 1540 would give 
addit ional legit imacy to the Secur i ty Counci l ’s ambit ious 
legislat ive effor t  and presumably give the PSI  suppor ters more 
congenial  legal frameworks. L ikewise, opening up the Ini t iat ive 
to par t icipat ion by nongovernmental organizat ions would also 
accelerate the norm-set t ing process and increase the PSI ’s 
capabi l i t ies.

To ensure responsiveness, efficiency, effect iveness, and 
fairness—and to capture the most  synergies—the PSI ’s leaders 
should convene some sor t  of congress to discuss i t , to br ing up 
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new and useful ideas, and to work through the concerns of 
par t icipants. Moreover , par t icipat ion in the PSI  and in this 
congress ought  not  to be l imited to states’ governments. Many 
internat ional organizat ions, such as the United Nat ions’ 
General Secretar iat  and the Tr ibunal of the Law of the Sea, 
regional organizat ions, humanitar ian organizat ions, and other  
elements of civi l  society are effect ively stakeholders, whose 
opinions should be consulted. The marketplace of ideas may wel l  
yield ways to improve the PSI . In the end, governments may 
ignore their  advice, but  invi t ing intel l igent  and wel l-intent ioned 
people with di fferent  exper t ise and interests to share their  views 
may br ing significant  and useful insights. 

At  the same t ime, the suppor ters of the PSI  could work to 
help individual states reform their  laws so that  they bet ter  
conform to the requirements of UNSCR 1540. As noted above, 
this resolut ion 

[d]ecides also that  al l  States, in accordance with their  
nat ional procedures, shal l  adopt  and enforce 
appropr iate effect ive laws which prohibi t  any non-state 
actor  to manufacture, acquire, possess, develop, 
t ranspor t , t ransfer  or  use nuclear , chemical or  biological 
weapons and their  means of del ivery, in par t icular  for  
ter ror ist  purposes, as wel l  as at tempts to engage in any 
of the foregoing act ivi t ies, par t icipate in them as an 
accomplice, assist  or  finance them. . . .172

The Secur i ty Counci l  has establ ished a 1540 commit tee to 
monitor  compliance. But , many states lack the legal or  
inst i tut ional capacity to conform in a t imely fashion. The PSI ’s 
effect iveness would be great ly enhanced i f i t  were expanded to 
provide the means for  these states to adopt  appropr iate 
legislat ion. This role could easi ly fi t  under  the Ini t iat ive’s 
mission of informat ion shar ing. 

The PSI  has great  potent ial . To date, however , some of i ts 
potent ial  has been masked by a hesitat ion to be exposed to the 
marketplace of ideas. L i t t le informat ion is publ icly avai lable 
about  the Ini t iat ive’s intel l igence shar ing or  effor ts to increase 
the operat ional capacity. The Ini t iat ive’s governance remains 

172. S.C. Res. 1540, supra note 49. 
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obscured. No complete l ist  of states par t icipat ing publ icly exists, 
let  alone an official  descr ipt ion of what  const i tutes suppor t  or  
par t icipat ion. Exposing the PSI  to publ ic scrut iny could help 
generate addit ional new ideas and greater  suppor t . 

E. A Final  Word 

The Ini t iat ive can play an impor tant  role in helping to 
staunch the dangerous prol i ferat ion of WMD and the means to 
create or  del iver  them. Whether  through effect ive interdict ions 
or  by simply raising the cost  above what  some ter ror ists can 
afford to pay, i t  may eventual ly avoid untold dest ruct ion, 
suffer ing, and deaths. At  the same t ime, the PSI  can help reform 
the internat ional secur i ty system by making i t  more flexible and 
responsive to the chal lenges of the twenty-fi rst  century. To 
maximize the chances to achieve these cr i t ical  object ives, 
pol icymakers, soldiers, diplomats, and lawyers should embrace 
dialogue and internat ional law, not  shun i t . 

VI I I . APPENDIX: INTERDICTION PRINCIPLES FOR THE 

PROLIFERATION SECURITY INITIATIVE

PSI  par t icipants are commit ted to the fol lowing interdict ion 
pr inciples to establ ish a more coordinated and effect ive basis 
through which to impede and stop shipments of WMD, del ivery 
systems, and related mater ials flowing to and from states and 
non-state actors of prol i ferat ion concern, consistent  with 
nat ional legal author i t ies and relevant  internat ional law and 
frameworks, including the UN Secur i ty Counci l . They cal l  on al l  
states concerned with this threat  to internat ional peace and 
secur i ty to join in simi lar ly commit t ing to: 

1. Under take effect ive measures, ei ther  alone or  in 
concer t  with other  states, for  interdict ing the 
t ransfer  or  t ranspor t  of WMD, their  del ivery 
systems, and related mater ials to and from states 
and non-state actors of prol i ferat ion concern. 
“States or  non-state actors of prol i ferat ion concern” 
general ly refers to those count r ies or  ent i t ies that  
the PSI  par t icipants involved establ ish should be 
subject  to interdict ion act ivi t ies because they are 
engaged in prol i ferat ion through: (1) effor ts to 
develop or  acquire chemical, biological, or  nuclear  
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weapons and associated del ivery systems or  (2) 
t ransfers (ei ther  sel l ing, receiving, or  faci l i tat ing) of 
WMD, their  del ivery systems, or  related mater ials.

2. Adopt  st reamlined procedures for  rapid 
exchange of relevant  informat ion concerning 
suspected prol i ferat ion act ivi ty, protect ing the 
confident ial  character  of classified informat ion 
provided by other  states as par t  of this ini t iat ive, 
dedicate appropr iate resources and effor ts to 
interdict ion operat ions and capabi l i t ies, and 
maximize coordinat ion among par t icipants in 
interdict ion effor ts.

3. Review and work to st rengthen their  relevant  
nat ional legal author i t ies where necessary to 
accomplish these object ives, and work to st rengthen 
when necessary relevant  internat ional law and 
frameworks in appropr iate ways to suppor t  these 
commitments.

4. Take specific act ions in suppor t  of interdict ion 
effor ts regarding cargoes of WMD, their  del ivery 
systems, or  related mater ials, to the extent  their  
nat ional legal author i t ies permit  and consistent  
with their  obl igat ions under  internat ional law and 
frameworks, to include: 

a. Not  to t ranspor t  or  assist  in the t ranspor t  of any 
such cargoes to or  from states or  non-state actors 
of prol i ferat ion concern, and not  to al low any 
persons subject  to their  jur isdict ion to do so. 

b. At  their  own ini t iat ive, or  at  the request  and 
good cause shown by another  state, to take 
act ion to board and search any vessel flying 
their  flag in their  internal waters or  ter r i tor ial  
seas, or  areas beyond the ter r i tor ial  seas of any 
other  state, that  is reasonably suspected of 
t ranspor t ing such cargoes to or  from states or  
non-state actors of prol i ferat ion concern, and to 
seize such cargoes that  are ident i fied. 

c. To ser iously consider  providing consent  under  
the appropr iate circumstances to the boarding 
and searching of i ts own flag vessels by other  
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states, and to the seizure of such WMD-related 
cargoes in such vessels that  may be ident i fied by 
such states. 

d. To take appropr iate act ions to (1) stop and/or  
search in their  internal waters, ter r i tor ial  seas, 
or  cont iguous zones (when declared) vessels that  
are reasonably suspected of car rying such 
cargoes to or  from states or  non-state actors of 
prol i ferat ion concern and to seize such cargoes 
that  are ident i fied; and (2) to enforce condit ions 
on vessels enter ing or  leaving their  por ts, 
internal waters or  ter r i tor ial  seas that  are 
reasonably suspected of car rying such cargoes, 
such as requir ing that  such vessels be subject  to 
boarding, search, and seizure of such cargoes 
pr ior  to ent ry. 

e. At  their  own ini t iat ive or  upon the request  and 
good cause shown by another  state, to (a) require 
aircraft  that  are reasonably suspected of 
car rying such cargoes to or  from states or  non-
state actors of prol i ferat ion concern and that  are 
t ransit ing their  airspace to land for  inspect ion 
and seize any such cargoes that  are ident i fied; 
and/or  (b) deny aircraft  reasonably suspected of 
carrying such cargoes t ransit  r ights through 
their  airspace in advance of such fl ights. 

f. I f their  por ts, air fields, or  other  faci l i t ies are 
used as t ransshipment  points for  shipment  of 
such cargoes to or  from states or  non-state actors 
of prol i ferat ion concern, to inspect  vessels, 
aircraft , or  other  modes of t ranspor t  reasonably 
suspected of car rying such cargoes, and to seize 
such cargoes that  are ident i fied.173

173. STATEMENT OF I NTERDICTION PRINCIPLES, supra note 5. 


